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Abstract

This article focuses on financial rights of the wife on the dissolution of
her marital tie under Islamic law and Pakistani legal system. It
explores the complexed issues involving the provision of dower/mahr
for the wife, the provision of maintenance in various situations of
dissolution of marital relationship, financial support for the children in
case of separation, financial stipulations promised by the husband to
his wife, and whether a widow can possess either the corpus of the
property or receive its benefits upon the death of her husband when he
has legally transferred either of the two to his widow? All the above
issues are analysed under Islamic law, statutory law where available,
and case law in Pakistani legal system. The main findings of this work
are that dower is guaranteed to the wife but there are complicated
issues where dower is denied and she has to resort to the Court to
receive it; that maintenance and lodging till the end of the waiting
period (‘iddat) is always on the husband in case of separation but
problems arise in case of separation through divorce or khul‘ where a
woman accepts the deal that she will not claim either lodging or
maintenance; that promises by husbands to recompense his wife a sum
of money in the event of divorce remain unfulfilled because of the
ruling of the Supreme Court of Pakistan that Family Courts have no
jurisdiction in the matter; that husband can gift either the corpus of his
property or the usufruct to his widow if he so wishes; that Courts have
persistently ruled that conditions attached to a gift of property to a
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woman would be void but the gift would be valid; that Courts have
given apparently conflicting decisions on whether deferred dower
becomes payable on demand or on dissolution of marriage either by
death or divorce. Finally, Courts have developed elaborate principles
of Islamic law mainly derived from the Hanafi school of thought, and
with few exceptions, have followed these principles consistently. The
main recommendations of this work are that the current judicial
pronouncements of the august Supreme Court of Pakistan that
deferred dower could only be paid to the wife on separation by death
or divorce may be overruled through an amendment in legislation and
that the issue that the sum of money stipulated by the husband to be
paid to his wife in case of divorce as a penalty or compensation or
damages is not in the jurisdiction of the Family Court may be
overruled through an amendment in the Schedule to the Family Courts
Act, 1964 to expand the jurisdiction of the Family Courts. The
methodology used in this work is doctrinal.

Keywords: Financial Rights, Wife, Dower/Mahr, Maintenance,
Stipulations, Hiba, Gift, Property, Corpus, Usufruct, mandfi .

1. Introduction

In marital relationship it is the obligation of the husband to bear
the burden of financial affairs of the wife and the family. The main
financial rights of wife include: first, the dower/mahr that wife is either
paid or promised by her husband; secondly, maintenance throughout the
marriage; thirdly, financial stipulations promised by the husband to give
a certain amount of money or compensation in case of divorce; and
finally, making sure that his widow continues to either own or benefit
from his property during the lifetime of the husband and upon his
demise. In practice family laws in Pakistan are only partially codified
and courts have to apply and interpret them on the basis of Shari‘at
(Shari‘ah) as explained below. Thus, judicial decisions are either based
on codified family law (which is supposedly based on Shari‘at) or
uncodified family laws which are based on ‘Shari ‘at.’

The main questions explored in this work are mostly according
to the Hanafi school of thought and the decisions of the Higher Courts
in Pakistan. These questions include: what is meant by Shari‘at (which
is Urdu for Shari‘ah) in Pakistani legal system? Are decisions of
Pakistani Courts based on Shari‘ah or Statutory law? What is dower in
Islamic law? Is dower a pre-condition for the validity of marriage?
What is the importance of prompt and deferred dower? Can a woman
refuse herself to the husband if the prompt dower is not paid or is
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delayed for some time and the marriage is already consummated? When
does the deferred dower become payable? Whether deferred dower
becomes payable on demand or on dissolution of marriage either by
death or divorce? Is the wife who obtains separation through khul*
allowed to receive the deferred dower if it is still outstanding? Is the
wife entitled to maintenance and lodging when the marital relationship
is over through divorce or khul ? Can she obtain k%ul‘ on the condition
that she will not be entitled to maintenance or lodging? Whether the
amount stipulated in the marriage deed where a man promises to give to
his wife, in the event of divorce, judicially enforceable? Can courts
impose a penalty on the hushand for divorcing his wife without any just
cause, especially when she has committed no wrong and wants to keep
her relation? Finally, can a husband benefit his wife from the estate or
assets left by him upon his death under Islamic law and whether the
same is judicially accepted in Pakistan?

These are some of the questions that are examined in this work,
however, many related questions are explored along the way. This work
also attempts to find the principles of Islamic law elaborated and
continuously followed by Courts in Pakistan in the domain of Muslim
personal/family law, especially in the issues under consideration. The
discussion of the issues under consideration in Islamic law are mainly
confined to the issues that have already arisen in courts’ cases. The
methodology followed in this work is that the main issues are explored
briefly under Islamic law, statutory law where available, and case law as
decided by the superior Courts in Pakistan. Fair observations are made
on some decisions that are considered at odds with Islamic law.

2. The Nature of Family Law in Pakistani Legal System

Pakistan largely follows the common law system with local
adjustments partly necessitated by Islamic law, however, it may not be
Islamic law in its entirety or pure doctrine rather it is the interpretation
by the superior courts. Under the doctrine of precedent, lower courts are
bound by the decisions and interpretations of higher courts. Family law
is partially codified in the shape of various Acts, Rules, Regulations,
and Bylaws. Thus, our family law system is a mixture or hybrid of
codified and uncodified laws. However, it is the interpretation by the
superior courts of these two areas of law that is considered as law in
every particular issue of family law even in subsequent cases. Issues
within the family law that are not yet codified by the State are governed
by Shariat. Muslim Personal Law Act (MPLA) 1962 provides that:
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“Notwithstanding any custom or usage, in all questions
regarding succession (whether testate or intestate), special
property of females, betrothal, marriage, divorce, dower,
adoption, guardianship, minority, legitimacy or bastardy, family
relations, wills, legacies, gifts, religious usages or institutions,
including wagfs, trusts and trust properties, the rule of decision,
subject to the provisions of any enactment for the time being in
force, shall be the Muslim Personal Law (Shari‘at) in case
where the parties are Muslims.”*

Section 2 of The Enforcement of Shari‘ah Act, 1991 defines the
term Shari‘ah as “the injunctions of Islam as laid down in the Holy
Qur’an and [the] Sunnah.”? Section 2 is further elucidated by the clause
which states that, “While interpreting and explaining the Shari‘ah the
recognized principles of interpretation and explanation of the Holy
Qur’an and [the] Sunnah shall be followed and the expositions and
opinions of recognized jurists of Islam belonging to prevalent Islamic
schools of jurisprudence may be taken into consideration.”®
Unfortunately, the Act is silent on the scope of the phrase ‘prevalent
Islamic schools of jurisprudence’, therefore, it could be construed either
as ‘schools that are accepted internationally’ or schools that are
accepted within the country’. Our courts have yet to apply and interpret
this provision. Section 4 of the above Act provides that, (a) “while
interpreting the statute-law, if more than one interpretation is possible,
the one consistent with the Islamic principles and jurisprudence be
adopted by the Court; and (b) where two or more interpretations are
equally possible the interpretation which advances the Principles of
Policy and Islamic provisions of the Constitution shall be adopted by
the Court.” As a matter of fact this Act may be called as a paper tiger as
judges and lawyers never consider its provisions while interpreting
statutes. Instead, they look at case law under the doctrine of precedent.

On the other hand, there are many statutes governing many
issues of family law in Pakistan. These include but are not limited to:
The Dissolution of Muslim Marriages Act (DMMA), 1939, Muslim
Family Law Ordinance (MFLO), 1961, Family Courts Act (FCA), 1964
and so on. All these statutes are amended time again and are subjected
to vigorous interpretations by our superior courts.

Generally, a family law case is brought to the Family Court
which has jurisdiction in family issues and it has to decide the case
within six months. Appeal is allowed to the first appellate court which is
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supposed to decide it within four months. There is no further appeal,
however, either party may go to the High Court under its writ
jurisdiction. Usually, the case is heard by a Single Bench and there
might be an Intra-Court Appeal or ICA to a Divisional Bench. In some
cases, either party may appeal to the Supreme Court against the decision
of the High Court. It is pertinent to note that both the first Appellate
Court and the Family Court are exempted to follow the rigorous, time
consuming and technical procedural rules while adjudicating family law
cases within four months and six months respectively. In practice
though it takes longer than the above-mentioned time frame to decide
family cases.®

3. Financial Rights of Wife: Dower

Pakistani law does not provide statutory definition of dower,
however, its meaning, nature, significance and definition of the term,
has been explained in many cases by the courts. Dower has many other
names in Arabic some of them are used in the Qur’an and others in
ahadith of the Prophet Muhammad Rasalullah Khatam un Nabiyyin
Sallallahu ‘alaihi wa ‘ald Alihi wa Ashabihi wa Sallam. 1t is defined by
al-Babarti (786/1384) as “[T]he property which becomes payable by the
husband as an effect of the benefits of marriage either through
specification or due to the marriage contract.”’® According to Ibn
‘Aabidin (d. 1252/1836), dower is “[T]he [property] that becomes
payable to the wife because of marriage contract or sexual
intercourse.”’Badruddin al-*Ayni (d. 855/1453) notes in his commentary
on al-Hidayah that al-Kaki® has mentioned several names for mahr,®
three of them are in the Holy Qur’an which are Nahla (dower); ‘4jr
(dower)™; and Faridah (dower). The Holy Qur’an also mentions the
word Taul for dower.'® Other names used are mahr**, Sadaq also Sidaq,
pl. suduq ((bridal) dower)),™ and ‘Uqr*®. Dower is an effect of marriage
but is neither an element not a condition for marriage, however, it is
obligatory. The Holy Qur’an says, “But it is lawful for you to seek out
all women except these, offering them your wealth and the protection of
wedlock rather than using them for the unfettered satisfaction of lust.
And in exchange of what you enjoy by marrying them pay their bridal-
due as an obligation.”” Allah also says in the Holy Qur’an, “Give
women their bridal-due in good cheer (considering it a duty); but if they
willingly remit any part of it, consume it with good pleasure.”*8

Mahr is not a pre-condition for the validity of marriage,
however. The Holy Qur’an says, “There is no blame upon you if you
divorce your wives before you have touched them or settled a bridal gift
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upon them. But even in this case you should make some provision for
them: the affluent, according to his means; the straitened, according to
his means — a provision in fair manner. That is a duty upon the good-
doers.”® It is never a bride-price. According to Kamal b. Humam (d.
861/1457), “Dower has been ordered to underline the prestige of the
marriage contract and to stress its importance ... It has not been
enjoined as a consideration like a price or a wage, otherwise it would
have been set as a prior condition”.?% Nasir argues that dower “is neither
an essential nor a condition for the validity or effectiveness of the
marriage contract, nor to make it binding, nor is it mentioned as being
so in any modern Islamic legislation.”? Dower is confirmed by one of
three things: consummation of marriage, seclusion of the husband and
wife, or death of either one of them.?? However, the issue of dower
always surfaces on the dissolution of marriage in anyway as is seen in
the cases under consideration. Dower may be named in the marriage
contract or through the mutual consent of the parties in which case it is
called mahr al-Musamma (specified dower) but a marriage is valid
without specifying it. The Holy Qur’an says, “or settle a bridal gift upon
them, then (give them) half of what you have settled.”? Since there is
no sin on the husband who divorces his wife without fixing her dower
and since there cannot be divorce without a nikak (marriage contract),
therefore, marriage is valid even if dower is not fixed or mentioned.?*

Mahr al-mithal is the dower fixed for the wife after taking into
consideration women of her equal status at the time of marriage. It is
payable in situations when it is either not fixed or is unknown or the
marriage contract mentions that there shall be no dower or what is
named cannot be dower under Islamic law or she was married on the
condition that he will serve her for a specified period of time, in all
these cases the mahr to be payable is called mahr al-mithal or standard
dower. If the woman died before consummation of marriage and her
mahr is not fixed, the husband has to pay standard dower. If the
husband died before consummation and the dower is not fixed, his
estate shall be liable to standard dower. If she is divorced before
consummation when the dower is not fixed, no dower shall be paid as
she will be entitled to a gift (which shall be up to half of the standard
dower).?® The Hanafi jurists argue that standard dower should be fixed
according to the dower of other women in the family of the father of the
woman. These women include her sisters, aunts, and her cousins.
However, if no woman is found in her father’s family, then the dower of
a woman who is from another family which is similar in status as her
father’s family.?® Wealth, beauty, age, intellect, and spirituality are
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taken into consideration for determining standard dower.?” However, the
region, virginity, the specific era, education, and perfectness in
behaviour may also be assessed.?® Both woman should be from the same
region and era and that the dower of a woman related to her but living in
a different region cannot be considered to determine mahr al-mithal
because mahr varies from region to region and time to time.?® Any
property considered as valuable in Islamic law can be given as dower
whether movable or immovable. In addition, mahr al-mussama may be
entirely or partially prompt (mu jjal) or deferred (mu jjal).*

Muslim jurists have disagreed about the minimum quantity of
dower. According to the Hanafi school, it should not be less than 10
dirhams® or its equivalent property because of the saying of the Prophet
Muhammad (Rasalullah Khatam un Nabiyyin Sallallahu ‘alaihi wa ‘ala
Alihi wa Ashabihi wa Sallam) who is reported to have said, “Dower
shall not be less than 10 Dirham™.%> The Ahnaf also state that the
minimum dower shall not be less than the Nisab® of theft which is one
Dinar or 10 Dirham.3* They consider the hadith which says, “Find even
if it be a ring of steel”® to be in the nature of the prompt portion of
dower. They argue that some of the dower should be paid before the
consummation of marriage. To prove this point, they argue that the
Prophet (Sal Allah-u- ‘alaihe wa sallam) stopped ‘Ali b. Abi Talib (Radi
Allah ‘anhu) from consummation of marriage with Fatima (Radi Allah
‘anha) till she was paid some of her dower. However, ‘Ali said that he
has nothing, on which the Prophet (Sal Allah-u-‘alaihe wa sallam) told
him to give her his armour. ‘Ali gave her his armour.*® The Ahnaf opine
that in case the mahr fixed is less than 10 dirham or its equivalent, the
nikah is valid but the dower is invalid and should be raised to 10 or
more for its validity.*’

There are many decisions in which judges have tried to
elaborate some complicated rules about dower. Abdul Kadir v Salima,
1886 described dower, under the Muhammadan Law, as “a sum of
money or other property promised by the husband to be paid or
delivered to the wife in consideration of the marriage ...”.%® This
approach has been criticized. According to Justice Tanzilur Rahman, of
the Sindh High Court, dower “is that financial gain which the wife is
entitled to receive from her husband by virtue of the marriage contract
itself whether named or not in the contract of marriage, in which case
proper dower (Mahr Mithl) becomes due.®*® The dower, therefore, is a
right which comes into existence with the marriage contract itself except
that in case the dower is deferred its enforcement is held in abeyance till
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a certain event, i.e. dissolution of marriage by death or divorce,
occurs.”® According to Justice Khattak of the Peshawar High Court,
“Under Mohammadan law dower is a mark of respect to the wife.”*In
Shah Daraz Khan v Mst. Naila** dower was fixed as 30 tolas** gold
jewelry, ten of which was prompt and 20 was deferred but only six tolas
was delivered by the husband but was taken back and never returned to
the wife and thus, the entire amount of dower was outstanding. The
marriage was dissolved by the trial Court due to the brutality and ill-
treatment by the husband. The wife claimed her entire amount of dower
of 30 tolas which was contested by the husband who pleaded that the
dower was only six tolas which has already been paid. The Family
Court decreed her suit to the extent of 24 tolds of gold as dower. Both
parties appealed to the first Appellate Court which partially allowed the
appeal to the extent of dower. The ex-husband assailed both the
judgments of the lower courts below. The husband alleged that his
signature on the Nikasnamah or marriage contract is fake, however, an
expert proved it to be his signature. The High Court accepted his claim
that he has paid six tolas of gold jewelry to his wife and held that 24
tolas are still outstanding to the husband. In Ghazala Sadia v
Muhammad Sajjad,* rupees 1,000 was fixed as prompt and 50,000 was
fixed as deferred dower. The wife alleged cruelty and although she had
been delegated the right to divorce herself but she did not exercise it
and, instead obtained separation through k#ul‘ from the Family Court
which ordered her to return the prompt dower. However, the husband
was ordered to pay her the deferred amount of 50,000. The District
Court dismissed husband’s appeal. On a writ petition to the Lahore High
Court it was held that the words of section 10(4) of the Family Courts
Act, 1964, which says, “[T]he Family Court in a suit for dissolution of
marriage, if reconciliation fails, shall pass decree for the dissolution of
marriage forthwith and shall restore the husband the Haq Mahr received
by the wife in consideration of marriage at the time of marriage™*, that
the proviso “only talks of the restoration of Hag-ul-Mahr [dower]
already received and its restoration [and that] withholding or
relinquishment of deferred dower cannot be added to this proviso which
the Legislature never intended. Had that been [the] intention of the
Legislature, after the word received, the words, or agreed to be received
should have followed.”® The Court also observed that the husband has
been cruel to the wife and that he has been the cause of discord between
the two. The Court cited Babar Ismail v Mst. Sheeba Bashir,* a
decision of the Sindh High Court and Mst. Shaista v Sh. Liaquat Ali
Sathi*®, a decision of the Lahore High Court, where it has been held that
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the prompt dower if already paid to the wife was to be restored and if it
is not yet paid by the hushand, it was not to be paid to the wife.*
However, the last sentence is contradictory to the ruling of the Court in
the instant case. The Court also endorsed Muhammad Kaleem Asif v A.
D. J.5% in which it was held that the wife is not liable to restore dower or
other benefits received by her in case of dissolution of marriage through
khul,if she claims that the husband was the cause of discord.”® The
Court concluded that, “[A]s the right of Khula [kAu/ ] has accrued to a
wife for redressal of her grievance against her husband, the return of
whole amount of dower becomes unnecessary and returnable amount
may be reduced, in a case when the dissolution of marriage on the basis
of Khula [khul ] is claimed also due to fault or wrong on the part of the
husband.”® The Court also relied on Khalid Mehmood v Anees Bibi.>

However, a wife may claim any wrongdoing against her
husband but a mere claim or accusation is not sufficient to give such a
ruling. The accusation or claim must be proven. The main issue often
ignored in khul® cases is that all allegations of cruelty and non-
maintenance etc., are not investigated by the Court as it takes much
more time as evidence has to be recorded and rebutted and witnesses
will be examined and cross-examined in a full dress trial whereas in
case of proceedings for kAul‘, the case may be decided in one or two
hearings without any trial. This shortcut suits the counsels, Family
Courts, as well as the husbands but the wives have to return the dower if
already received. However, if cruelty is proven the marriage has to be
dissolved under the Dissolution of Muslim Marriages Act, 1939
(DMMA) and not under khul‘. Dissolution of marriage under the
DMMA means that the wife will not be returning her dower if paid.
Thus, our Courts decide cases instantly but deprive the woman of her
dower.>

4. Case Law on When Does Deferred Dower become Prompt

While commenting on the importance of deferred dower the
Court observed in Shah Daraz case discussed above that, “The wisdom
behind the classification of prompt and deferred dower is dependable
upon the harmonious relation of the parties and particularly protection
of right of women in unforeseen circumstances. The deferred dower is a
sort of guarantee of a woman against ill-treatment, non-maintenance,
desertion or any other abnormality in the matrimonial life including rash
and arbitrary divorce.”® The Court has also reproduced the ratio from
the Supreme Court decision regarding when should deferred dower
becomes payable which had held, “that prompt dower is payable on



36 Financial Rights of Woman ...

demand during the subsistence of the marriage tie whereas the deferred
dower is payable on the time stipulated between the parties, but where
no time is stipulated, it is payable on dissolution of marriage either by
death or divorce. But, the deferred dower does not become “prompt”
merely because the wife has demanded it.”*®

The Honourable High Court has therefore held that, “deferred
dower is payable on the time stipulated between the parties but where
no time is stipulated, deferred dower did not become "Prompt™ merely
because the wife had demanded the same, rather the same would be
payable in the eventuality of dissolution of marriage either by death or
divorce.”™” The Court dismissed the petition of the husband. The
Honourable Lahore High Court has ruled in Muhammad Azam v
A.D.J.%8 that the wife was entitled to receive her deferred dower upon
demand when her husband remarried. Similarly in Muhammad Sajjad v
A.D.J.*® the wife had sought recovery of dower, maintenance and
dowery. The Family Court decreed her suit. The first Appellate Court
upheld the same. The husband brought writ petition before the LHC. He
assailed the decree on the ground that during the subsistence of his
marriage he is not supposed to pay the deferred dower. The Court ruled
that the view that deferred dower could only be paid on death or divorce
is not supported ‘by any recognized principle’; that ‘deferred dower
shall always be treated as prompt if no specified period for the payment
of dower is fixed’, that, ‘the classification of dower as prompt and
deferred has no legal sanction behind it...”. The High Court of Azad
Jammu & Kashmir has given a similar decision in Tahir Hanif v Saira
Kosar®® on this point. In this case the wife filed two suits for recovery of
deferred dower and maintenance. The dower was demanded at the time
of Rukhsati (wedding) and the husband promised to pay it after one year
of the marriage. Counsel for the husband relied on Sadia Usman’s case
but Justice Sardar Abdul Hameed Khan of Shariat Court of Azad
Jammu & Kashmir (AJ&K) referred to an earlier decision of the LHC,
Dr Subaira Sultana case® and held that if the time for the payment of
deferred dower is not fixed “it will be payable on the eve of dissolution
of marriage by death or divorce”.®? Justice Khan argued that the
classification of prompt and deferred dower is practiced in society. It is
incorporated for the convenience of the parties and does not have any
legal sanction behind it. He asserted that deferred dower does not mean
that it is waived or postponed until dissolution of marriage. The Court
did not interfere in the judgment and decrees passed by the trial Court. It
is pertinent to mention that the LHC had held earlier in Dr Subaira
Sultana®® case that if the time for the payment of deferred dower is not
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fixed ‘it will be payable on demand of the wife’. However, there is a
conflicting decision of the Supreme Court in Sadia Usman v M.
Usman® in which Sadia’s dower was fixed at PKR one million, half of
it was prompt and was given as gold ornaments whereas half was
deferred. Dispute arose when the husband moved abroad and did not
maintain his wife. Sadia filed suit for recovery of deferred dower and
maintenance. Husband filed suit for restitution of conjugal rights. The
Family Court decreed her suit for recovery of 500,000 and some money
for maintenance. Both parties appealed to the first Appellate Court
which did not deal with recovery of dower and rather increased the
amount of maintenance. Both parties came to the Islamabad High Court
in writ petitions and the Court decided that the deferred dower cannot be
paid during the subsistence of marriage unless it was agreed between
the parties or death of either party or divorce. Sadia appealed against
this finding to the august Supreme Court where Chief Justice Iftikhar
Muhammad Chaudhry, as he then was, relied upon Abdur Rehman Al-
Jaziri’s Kigab al-Figh ‘Ala al-Madhahib al-Arba ‘ah, when he ruled that
“we are of the opinion that prompt dower is payable on demand during
the subsistence of the marriage tie whereas the deferred dower is
payable on the time stipulated between the parties, but where no time is
stipulated, it is payable on dissolution of marriage either by death or
divorce. But the deferred dower does not become "prompt" merely
because the wife has demanded it.”® It is appropriate to mention what
exactly is said in the original book of Jaziri. While discussing the
opinion within the Hanafi school of thought, Jaziri stated that “[A]nd
when dower is specified for her: half of it prompt and half deferred and
the time for the deferred is not mentioned, as if he said to her: ‘I marry
you on 100, 50 prompt and 50 deferred and the time for the deferred
[portion] is not specified, so, there is difference of opinion. Some
[jurists] argued, that the deferment is void and the entire dower shall be
paid instantly; others say that the deferment is legal and it takes place at
the time of separation either by death or divorce, and this is the correct

view.”’5

The above opinion seems to be available almost in verbatim in
‘Alauddin Al-Kasani’s (587/1191)% book as well as the famous Fatawa
al-Hindiya.%® The only addition in these two main treatises of the Hanafi
school of thought in the above text is the sentence, “as is the custom in
our land” which is found in both Badad’i‘ and Fatawa. Thus, it is
through the force of custom, not the sanction of law, that the portion
which is deferred becomes payable when the contract ends. The Apex
Court has accepted this opinion within the Hanafi school and endorsed
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the decision of the IHC. The Sadia Usman’s case has been relied upon
by the High Courts in many cases.®® Since this opinion has become a
binding precedent, it can only be overruled either by a larger Bench of
the Supreme Court or by an amendment in law which would provide the
quickest remedy for battered women for payment of their deferred
dowers on demand.

5. Legal Effects of Paid/Unpaid Dower:

There are many legal effects depending on whether the dower is
prompt fully or partially and when the prompt part is not paid for a
specific period of time agreed by the husband and the wife. In case the
dower is prompt and is not paid, the woman can refuse herself to the
husband even if she has shifted to his house. In addition, the husband
cannot legally prevent her from travelling, or going out of the house or
from visiting her family. A husband cannot get back if he has given her
part of the prompt dower because this was her legal right. It is the same
if the dower was fixed but it was not mentioned whether the dower is
prompt or deferred because dower is like a financial transaction in
which both parties have the same rights.”® She cannot refuse herself to
the husband if the time for payment of dower was fixed but it was not
paid according to Abu Hanifah (d. 150/767) and Muhammad b. Hassan
al-Shaybani (d. 189/805) but Abu Yusuf (181/798) opines that she has
the discretion to prevent herself.”* If the payment of the prompt dower
was delayed for a month, she cannot refuse herself from her husband
according to Abu Hanifah and Shaybani because they consider it
deferment due to an emergency but Abu Yusuf argues that she can
refuse herself. However, in such a case if she did not refuse herself
willingly from consummation or seclusion (khalvat al-Sakikah), she can
still refuse herself till she receives her dower. Similarly, he cannot
prevent her from travelling according to Abu Hanifah but according to
Abu Yusuf and Shaybani, she cannot refuse herself whether the
marriage is consummated or they had met in seclusion.”

In our part of the world in most cases half of the dower is
prompt and half is deferred as is shown in many cases discussed below.
In an earlier case of the subcontinent, the opinions of Abu Yusuf and
Shaybani were preferred. In Abdul Kadir v Salima (1886) it was held
that, “a Muslim wife whose prompt dower had not been paid had no
right to refuse herself to her husband if the marriage had earlier been
consummated with her consent.” It was re-confirmed in Anis Begam v
Muhamamd Istafa Wali Khan (1933), NS Rabia Khatoon v Mohd
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Mukhtar Ahmad (1966) which is still the position in India. However, in
Rahim Jan v Muhamamd, the Lahore High Court ruled according to the
opinion of Sahibayn when it said, “I do not find any principle of justice
or reason by which the right of the wife to refuse the performance of
marital obligations on account of non-payment of prompt dower may
come to an end by her once surrendering herself.””® This opinion was
endorsed in Nur-ud-Din Ahmad v Masuda Khanam when it held that,
“The wife is under the Muhammadan Law entitled to refuse herself to
her husband until and unless the prompt dower is paid to her”.”* The
same was upheld in Muhamamdi v Jamil-ud-Din in which it was ruled
that, “Another ground on which she can refuse to go to her husband’s
house is the non-payment of the prompt dower.”"” This is the position in
Pakistan and Bangladesh as far as case law is concerned. This view was
confirmed in Chanani Begum v Muhamamd Shafig,’*Muhammad
Ishaque v Rukhsana Begum.””

6. Amount of Dower on Non-consummation of Marriage

Under Islamic law only half of the dower is payable in case of
dissolution of marriage before consummation in case it is specified.
However, in case it is not named and the marriage is dissolved, only
mut ‘ah is to be paid. Allah says, “There is no blame upon you if you
divorce your wives before you have touched them or settled a bridal gift
upon them. But even in this case you should make some provision for
them: the affluent, according to his means; the straitened, according to
his means — a provision in fair manner. That is a duty upon the good-
doers. And if you divorce them before you touch them or settle a bridal
gift upon them, then (give them) half of what you have settled unless
either the women act leniently and forgo their claim, or he in whose
hand is the marriage tie acts leniently (and pays the full amount). If you
act leniently, it is closer to God-fearing. And forget not to act gracefully
with one another, for indeed Allah sees all that you do.”’®Marginani (d.
593/1197) argues that “mut ‘ah is three dresses (that is three parts of a
dress) according to the apparel of a woman of her status. These are the
shirt, head covering, and the lion cloth.””® In Muhammad Akbar v
Shazia Bibi®® the hushand/petitioner had transferred 99 kanals of land as
dower for his wife/respondent as dower in 2004 when the marriage was
solemnized. The marriage never took place and the wife was divorced.
The husband alleged in his suit that the land was fraudulently
transferred to the wife. The Family Court decreed husband’s suit but the
respondent’s appeal was accepted by the first Appellate Court. The
Lahore High Court dismissed the husband’s appeal and upheld the



40 Financial Rights of Woman ...

decision of the first Appellate Court. The husband appealed to the
Honourable Supreme Court on the ground that the marriage was never
consummated. The Supreme Court ruled that she is entitled to half of
the dower because the marriage was not consummated.

7. Maintenance of the Wife

The husband is under a legal obligation to maintain his wife
throughout the existence of matrimonial relationship. It is difficult to
find case law on maintenance during the marriage, however, problems
surface as soon as the marriage is dissolved where the wife always
claims maintenance amount till the end of her ‘iddat (waiting period)
and permanent allowance. Important issues regarding maintenance of
wife are explained under Islamic law first. Allah says in the Holy
Qur’an, “(During the waiting period) lodge them according to your
means wherever you dwell, and do not harass them to make them
miserable. And if they are pregnant, provide for them maintenance until
they have delivered their burden. And if they suckle your offspring
whom they bore you, then give them due recompense, and graciously
settle the question of compensation between yourselves by mutual
understanding. But if you experience difficulty (in determining the
compensation for suckling) then let another woman suckle the child.”®
Allah the Exalted says in the Holy Qur’an regarding suckling of babies
that “(In such a case) it is incumbent upon him who has begotten the
child to provide them (i.e. divorced women) their sustenance and
clothing in a fair manner. But none shall be burdened with more than he
is able to bear; neither shall a mother suffer because of her child nor
shall the father be made to suffer because he has begotten him. The
same duty towards the suckling mother rests upon the heir as upon him
(i.e. the father).”® In addition, Allah says, “Whoever has abundant
means, let him spend according to his means; and he whose means are
straitened, let him spend out of what Allah has given him. Allah does
not burden any human being beyond the means that He has bestowed
upon him. Possibly Allah will grant ease after hardship.”® The Prophet
Muhammad Rasulullah Khatam un Nabiyyin Sallallahu ‘alaihi wa ‘ald
Alihi wa Ashabihi wa Sallam has emphasized on the maintenance of
women in his last sermon when he said that, “[A]nd it is incumbent
upon you [men] to provide them [your wives] clothing and sustenance
in a fair manner.”® The Prophet (Sal Allah-u- ‘alaihe wa sallam) is also
reported to have told Hind, the wife of Abu Sufyan, when she
complained against her husband, “[T]ake from the property of Abu
Sufyan what you need for yourself and your child in a fair manner.”®®
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In case of separation between the spouses if the husband
divorced her, she is entitled to lodging and maintenance during the
‘iddat period whether the divorce is revocable or irrevocable and
whether she is pregnant or not as long as the marriage is
consummated.®® Similarly, when separation is caused without divorce,
she is entitled to lodging and maintenance on the above analogy.®” In
case the separation is caused through &hul‘ initiated by the husband on
the condition that she will not be entitled to maintenance as well as
lodging, she will still be entitled to lodging but not maintenance because
lodging has the right of God in it, therefore she does not have the right
to waive it.28 However, if she initiated separation through kAul‘ on the
condition that she will waive off her maintenance, she has the right to
do s0.% This is so because her right to maintenance is already proven
and she is allowed to leave it as compensation for khu/‘. When
dissolution of marriage is caused by the husband, she is entitled to
lodging and maintenance whether it is affected by legal means or illegal
ways as if he has sexual intercourse with her daughter from another
marriage or mother when the marriage between the husband and wife is
already consummated. However, when the dissolution is affected by her
through a legal mean or an illegal way such as if she commits apostacy
or kissed his father or son [from another marriage], she is not entitled to
maintenance but is entitled to lodging on the basis of Istizsan. However,
if we use analogy, she will be entitled to both.*

In Shazia v Muhammad Nasir® the Peshawar High Court
awarded maintenance to the wife and her child at the rate of Rs. 2000
per month for the period she prayed for, and the minor child was
awarded maintenance at the rate of Rs. 1500 per month for the period
the petitioner prayed for till his majority with 10% annual increase. The
respondent had also contracted second marriage without the permission
of the petitioner. The respondent husband could not prove that his wife
had left voluntarily. The Court held that maintenance is neither a gift
nor a benefit but an undeniable legal obligation of husband. In Syed Abu
Talib Shah v Bibi Rukhsar Zahra® it was held by the Peshawar High
Court that a wife residing away from her husband on the basis of a
lawful excuse is entitled to her right of maintenance whereas in Kashif
Akram v Mst. Naila 2011% a wife who had deserted her husband
without any lawful reason was held not entitled to past maintenance. In
Khalid Bashir v Shamas-un-Nisa® it was held that a child is to be
maintained by the father even though the mother earns livelihood.
According to Marghinani, “[T]he maintenance of minor children is the
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liability of the father and no one else participates in this with him, just
like no one else participates with him in the maintenance of the wife.”%

As explained above the Holy Qur’an has put this duty on the
father.% In Shayan through Mst. Shamim v Nisar Ahmad®’ the Lahore
High Court ruled that a mother cannot waive the maintenance right of a
child by entering into an agreement with a father. It was held in Gakhar
Hussain v Surrayya Begum® that a father is required to maintain his
unmarried daughter even when she is earning her living. The LHC has
held in Ch. Muhammad Bashir v Ansarun Nisa® that a father is to
maintain his unmarried adult daughters. This is so even if an unmarried
daughter who refused to marry according to the wishes of her father.1%
Similarly, a divorced daughter, even when living separately, is to be
maintained by the father as per the decision in Manzoor Hussain v
Safiya Bibi'® by the Lahore High Court. The same was held in Mian
Muhammad Sabir v Uzma Parveen®? in which the divorced daughter
was living with her divorced mother and not the father. The questions
whether an adult son should be maintained by his father depends on the
circumstances of his father and the son. In general, a son is maintained
till attaining the age of puberty.

8. Financial Stipulations Promised by the Husbands to give a
Certain Amount of Money or Compensation in Case of
Divorce!®

This section evaluates selected decisions from 2009 to 2017 on
the following specific legal questions, first, whether the amount
stipulated in the marriage deed that a man promises to give to his wife
in the event of divorce is judicially declared as binding? Secondly, can
courts impose a penalty on the husband for divorcing his wife without
any just cause, especially when she has committed no wrong and wants
to keep her relation? Finally, what are the formulations of Muslim
jurists regarding these conditions?!% In Islamic law only the Hanbali
school of thought consider such stipulations as binding whereas the
Jamhar (the majority) of jurisprudents of the Shafi‘T’s’1%®, Malikis®
and Hanafis,%" treat such conditions as invalid. The opinion of the
Hanbalis seem very strong, specific and solid,'®® especially the
Prophetic saying, “The worthiest of all the conditions to be fulfilled are
those that legalized women for you™!® which is the most important
evidence produced by the Hanbalis. However, Courts in Pakistan have
not paid any attention to the opinion of Hanbali jurists as far as this
issue is concerned.



Hamdard Islamicus Vol. XLV, No. 2 43

Both the august Supreme Court and the Lahore High Court have
given conflicting judgments on whether the sum of money promised by
the husband to recompense the wife in the eventuality of divorce.
Unfortunately, both the Honourable Courts have based their decisions
on technicalities without articulating the merits of these stipulations. In
addition, Courts have not ventured to examine the position of Muslim
jurisprudents regarding such terms that are favourable to women. Courts
have delved into the issue whether Family Courts have the powers to
decide such cases. In Nasrullah v District Judge,!*® the main point
before the Lahore High Court was whether the sum promised by the
appellant to be given to his spouse can be treated as an ‘actionable
claim’ and whether it is a ‘property’ for the purpose of Item No. 9 of the
Schedule to the Family Courts Act, 1964. The LHC answered the
question in affirmative and confirmed the findings of the first Appellate
Court. However, the decision of LHC in Muhammad Akram v Mst.
Hajra Bibi'lis the polar opposite of Nasrullah case. In this case another
Bench of the same Court reached a different conclusion, that is, the
promised sum is not an ‘actionable claim’ or property under Item No. 9
of the Schedule to section 5, i.e. “personal property and belonging of the
wife.”!2 The Court gave a new interpretation to the phrase ‘personal
property’ or ‘belonging’ available in Item No. 9 and declared them as a
“residuary provision”!3, which can be used by the ex-partner to get
back assets she had acquired during the existence of her wedded
relation. The Court declared items of personal use, such as clothes, or
jewelry, and gifts she was given. The Court ruled that whatever has not
yet become the property of the ex-wife, rather she “has a claim to
recover from the husband”''* is thereby exempted and it cannot be
designated as an ‘actionable claim’ as per section 130 of the Transfer of
Property Act, 1882 (TOPA).!*® In the opinion of the Court ‘actionable
claim’, is the one “for which an action will lie, furnishing a legal ground
for an action and according to section 3 of the Transfer of Property Act,
a claim towards a debt.”1

The Court ruled that the case does not fall in the jurisdiction of
the Family Court.?*” While deciding SyedMukhtar Hussain Shah v Saba
Imtiaz!*® in the Apex Court, Justice Nisar, as he then was, elaborated his
previous position in Muhammad Akram case and critically evaluated the
decision of the LHC in Nasrullah case,*®explained earlier where such
stipulations were declared valid and binding. He added to his earlier
arguments that “when in Entry No. 9 ‘actionable claim’ has not been
provided by the legislature, it shall be improper and shall impinge upon
the legislative intent and the rules of interpretation to add this
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expression to the clause/entry.”*® It would have been appropriate to
resort to the MPL (Shariat) Act discussed above as the issue was
provided for by Codified Family Law. The LHC has taken a different
view in Muhammad Amjad v Azra Bibi.!?* Surprisingly, all the
judgments discussed above did not take into account the decision of the
Apex Court in Muhammad Aslam v Mst. Fateh Khatoon,*?? in which the
amount promised by the ex-husband had been duly awarded.

The crux of what is discussed in this section is that initially few
conflicting judgments were given be the LHC but the matter was settled
after the latest decision of the Supreme Court, that is, Syed Mukhtar
Hussain Shah'?*which affirmed the view that cases involving such
conditions in favour of women are outside the jurisdiction of Family
Courts. In the Punjab the Schedule to the FCA was amended in 2015 by
adding the provision, “[A]ny other matter arising out of the
Nikahnamah?* as a further ground for jurisdiction of the Family
Courts. This means that the above decision of the Supreme Court in
Syed Mukhtar Hussain Shah'®is binding in the rest of the country and
Family Courts have no jurisdiction in this issue. However, such
amendments are required in the rest of the country to overrule the effect
of this decision.

9. Gifting the Corpus or Usufruct of the Property to a Woman:
Exploring a Hidden Legal Circumvention to Benefit Helpless
Women

Some authors criticize the Islamic law of inheritance. They
argue that the one-eighth share of the wife in the estate of her late
husband in case he has children is not enough.'?® However, this can be
addressed easily by the husband before his death by gifting either the
corpus of his property or its usufruct. Should this happen, his estate will
not be divided upon his death and that his wife will either be the sole
owner or will enjoy its benefits till her death. This procedure is known
as gifting the corpus or benefits of the property and is used in situations
where the wife is either issueless or it is feared that the children might
throw their mother out of the family property and she will have nownhere
to go.1?

Islamic law contemplates a gift as a “transfer of property or
benefits thereof to another person for no consideration”.}?® Section 122
of the TOPA characterizes it as “the transfer of certain existing
moveable or immoveable property made voluntarily and without
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consideration, by one person, called the donor, to another, called the
donee, and accepted by or on behalf of the donee.”*?°

The application of the law of inheritance to all, or some parts of
the real property could be delayed by gifting of all or some parts of the
estate.’®® There are some conditions attached with hiba ‘umra (life
grant) and rugba.***The Prophet Muhammad (Rasilullah Khdtam un
Nabiyyin Sallallahu ‘alaihi wa ‘ald Alihi wa Ashabihi wa Sallam)
legalized ‘umra but did not allow rugba. According to the Hanafi
interpretation, the conditions attached to rugba are that the property will
revert to the donor if the donee died before him. But if the donor died
before the donee, then the property will remain with him or her (the
donee). In other words, the one who survives the other will possess the
estate. However, the Hanafis consider the gift of ‘umrais an absolute
one. There are different forms of hiba like hiba-bil-iwadand Hiba-bi-
shartul-iwad.

Hiba-bil-iwad literally means gift-for-gift or gift with
something as compensation, a gift for which the donee pays a
contribution voluntarily to the donor. Thus, it seems like exchange of
gifts by the two. The two gifts are not equal in value. Giving the gift in
compensation has enormous legal significance because once the return
gift is given, it renders the gifts irrevocable and final. The compensatory
gift is only symbolic in value as it is always trivial and insignificant in
contrast to the first gift. The Hanafi jurists also declare irrevocable gifts
between individuals who are blood relatives within the prohibited
degrees as well as gifts between husband and wife. Hiba-bi-shartul-
iwad literally means gift with a condition for a reward, that is, when the
donor asks for a certain thing as a reward. Thus, it is like a barter
arrangement.

The South Asian hiba-bil-iwad is considered by Lucy as a
unique transaction. She argues that it evolved in Hindustan and was
very much practiced when the English took over. She refers to this
arrangement as ‘South Asian hiba-bil-iwad.” The British courts treated
it as a unique arrangement as it was a circumvention of the law of
inheritance. She asserts that the South Asian hiba-bil-iwad is different
from hiba-bi-shartul-iwad as well as hiba-bil-iwad which are well
known in Islamic law.’*? She argues that “[Blecause the ‘iwad is an
integral part of the bargain from the beginning (rather than a
spontaneous after-thought on the part of the donee), the South Asian
transaction, to this extent, resembles the hiba-bi-shartul-iwad. But it
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differs from the hiba-bi-shartul-iwad in that there is no correlation in
value between the two items exchanged, as in the hiba-bi’I- iwad, the
‘iwad may be (and often is) trivial and the transaction is essentially
gratuitous.”3 She states that “The classical hiba-bi-shartul-iwad only
becomes subject to the law of sale after possession of each component
item has been delivered.”®* Islamic “law makes a fundamental
distinction between the substance of a thing, the corpus, and the use,
profits, or benefits of that thing, the usufruct. Ownership of the corpus
of property and the right to use/enjoy/appropriate the usufruct of the
property are separate and distinct aspects of a thing, and are capable of
being transferred independently, as long as the inter vivos transfer
involving the usufruct occurs first to different persons.”**> Under ‘ariyat
the benefits of the property are given whereas the corpus is not given.*
When an ‘ariyat is made for life time of the donee, it is called ‘umra.

It is fitting to note that the jurisprudence developed in Pakistan
has reputed any customary or non-Islamic transactions of ‘umra or gift
of usufruct and they have been judging every such transaction as per the
tenets of Islamic law. Our Courts seem to have given different
interpretations to the gift of usufruct and the gift of corpus. According
to this interpretation, if a gift is intended to be usufruct only the
condition of reversion of such property would be valid but if a gift of
corpus is given then condition violative of the transfer of corpus is
declared invalid.

In Mst. Khan Bibi v Safia Begum*'the main issue before the
Lahore High Court was whether a ‘life grant’ in favor of wife
(respondent) was a gift of usufruct till her death and the property would
revert to heirs of the donor or the donor himself or whether it be treated
as ‘umra gift thereby the respondent widow be considered as the owner
of the contested house and the stipulation of reversion be declared as
void. The stipulation in the deed stated that “After the death of the wife,
the whole house will revert to the donor or his heirs in its entirety.”*%®
The deceased had left two houses one of which was not contested but
the second was given to his wife till her death. The case was brought by
one of the two sisters of the deceased husband who was survived by his
mother, widow, and two sisters. The trial Court denied the claim of the
sister and ruled in favour of the widow. The Honourable Lahore High
Court rejected the decision of the trial Court and held that “[I]n these
circumstances, it cannot be said that Mst. Ghulam Safia took the
property as an absolute owner. The ownership of the corpus of the
house in question was kept by deceased Abdur Raheem and only
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usufruct was gifted to the wife for her enjoyment during her lifetime.”*%

The Court took notice of the death of Mst. Ghulam Safia during the
pendency of the case and ruled that “the life interest created by Abdur
Raheem in her favour has come to an end.”** The Court reverted the
house to the husband and ordered it to be open for distribution amongst
his legal heirs.

In Said Akbar v Mst. Kakai'** a deed regarding land of 200
kanals was executed in favour of Mst. Totia Begum by her brother on
the condition to marry the appellant. Upon the death of Mst. Totia
Begum the appellant asked the Civil Court to issue a declaration making
him the only owner of the land in question after the demise of his wife
to set aside the mutation of inheritance for providing to Mst. Kakai % of
the estate. He argued that Mst. Totia Khan had only a life interest in the
said estate as he was the genuine grantee of the property in guestion.
The trial Court agreed with the assertions of the appellant and ruled that
since the donee was prohibited under the deed to alienate the property or
create any encumbrance, therefore, she only had a life interest and that
Mst. Kakaihas no right to any share in the property. On appeal the
District Judge endorsed the decision of the trial Court. Mst. Kakai
appealed to the High Court but she died during the pendency of the
case. The High Court ruled that the instrument was a gift of corpus and
not the benefits of the property in favour of Mst. Totia Begum and that
the condition of prohibition of any mortgage or sale or alienation during
her lifetime was void under Islamic law. After considering the terms of
the deed and relevant case law the Honourable Supreme Court ruled that
“we have no doubt in our mind that the gift in favour of Mst. Totia
Begum was of the corpus and was not merely of the usufruct for her
life: rather it constituted her to be full owner of the property and the
prohibition against any transfer or mortgage of the property by her
during lifetime, being in defeasance of her rights under the gift the well
settled principle of law became void.”**? The Court opined that the gift
was meant to convince the woman to marry the appellant and was thus a
precondition for the validity of the gift. The Apex Court referred to
Nawazish Ali v Ali Raza Khan!*® in which the Privy Council had
established that “over the corpus of property the law recognises only
absolute dominion, heritable, and unrestricted in point of time and
where a gift of the corpus seeks to impose a condition inconsistent with
such absolute dominion the condition is rejected as repugnant.”*** The
appeal was, therefore, dismissed.
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In Farid v Mst. Noor Bibi** the main question deliberated upon
before the Lahore High Court was that whether a land measuring 52
kanals and 10 marlas gifted to the wife could be revoked by the donor
husband once it is completed in favour of the respondent. The husband
gifted land to his wife upon marriage and the gift deed contained the

stipulation that the land is given to her i ¢ | & & (for life or

remarriage). The husband soon divorced the wife and sued to have the
gift deed cancelled arguing that it was given for her maintenance and
that he is no more responsible to maintain her. The ex-wife contended
that the grant was a gift which was complete in all respects and could
not be revoked. The trial Court declared the condition as void and the
gift as complete and the learned District Judge endorsed the same. The
Lahore High Court argued that the phrase, that is, for life or remarriage
“is a typical phrase with regard to the limited estate of a female under
custom.”'*® The Court ruled that “the general rule of custom for the
creation of such an estate is that in the absence of sons and descendants
in the male line, the widows take the land on a life interest”'*” and that
“this right to hold the estate for life originated in her undoubted right to
maintenance.”'*® The Court reasoned that “the gift in favour of the
respondent is complete and absolute and the condition being void” and
that “she has acquired heritable title in the land in dispute.”**® The Court
dismissed the case with costs.

In Abdul Hameed v Muhammad Mohiyuddin*the main
guestion before the larger Bench of the Honourable Supreme Court was
whether a gift by the husband to his wife for life could be construed as a
complete gift of immovable property, the condition of usufruct being
void. The deceased husband had three wives, Mst. Karam Noor being
one of them and the two other wives had already died. The husband had
duly mutated one of his immovable properties in the name of Mst.
Karam Noor. She died on 24 April 1985 and the plaintiffs got their
share in the disputed property. It is at this point that the respondents
challenged the order of mutation before the relevant Assistant
Commissioner and the relevant Tehsildar treated Mst. Karam Noor as
the exclusive owner of the disputed property which order was
challenged before the trial Court but the same was dismissed. The trial
Court considered the deed as ‘Tamlik’(ownership) which he treated as a
gift and ruled that any condition thereby is void. The same was
endorsed by the first Appellate Court and a Single Judge of the Lahore
High Court held that the gift was valid and the condition was void. In
appeal before the Supreme Court the Counsel for the appellants argued



Hamdard Islamicus Vol. XLV, No. 2 49

that since the land was given to the donee for her maintenance during
her lifetime which means she has interest in the usufruct of the land but
not the land itself. He stressed on the words guzarah (maintenance) and
ta heenhayat (till she lives) in the mutation record. He pointed out that if
the intention was to make her exclusive owner the donor would not use
these words and phrases.’® He, however, agreed that if the corpus of
property is gifted then attaching any condition contrary to the absolute
ownership to the donee is treated as void.’® The Court unnecessarily
delved into almost all ahadith literature about ‘umara; reproduced
formulations of Muslim jurists from secondary sources; and various
English translations of many treatises of Islamic law of the Hanafi
school of thought about ‘umara’, ‘ariyat’ and related terms in Islamic
law were quoted. The judgement also scanned the history of
Islamization in Pakistan and its possible impact on the legal system
without deriving any important conclusion for the case in hand. The
Court concluded that the gift of the husband was ‘umara and was a
complete gift of property under Islamic law*® and the condition
attached to it was void.*> This case shows how close family members
try to deprive women of any gift given to them by their husbands as the
case was dismissed by five different forums, that is, the Tehsildar, the
trial Court, the first Appellate Court, the High Court and, finally a larger
Bench of the Supreme Court but the respondents were persistent in their
baseless claim.

In Mst. Raj Bibi v Province of Punjab®® Mr. Habib Ullah Shah
had duly gifted 146 kanals and one marla of land to his wife, Mst.
Bhirawan Bibi. Upon the death of Mr. Habib Ullah his legal heirs got
mutation of inheritance in their favour in 1968. The widow challenged
this mutation in the Court of Collector who accepted her appeal and
declared her the full owner of the land. The legal heirs appealed to
Additional Commissioner who accepted the appeal and declared Mst.
Bhirawan as limited owner of the land in dispute. The widow
challenged the decision in the Civil Court which was vehemently
contested by the respondents. The Civil Court dismissed the case and
ruled against her. In addition, her appeal was also dismissed by the first
Appellate Court. Thereby a civil revision was filed in the Lahore High
Court on 25 April 1999 which was allowed. The same order was
challenged by the respondents before the Supreme Court which
remanded the same back to the High Court. The Court declared the gift
as ‘umara™® arguing that the document had fulfilled all the ingredients
of a gift; that the case is identical to Abdul Hameed v Muhammad
Mohyuddin®®’, discussed above, thereby similar cases shall be decided
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similarly. The Court accepted the revision petition and set aside the
judgments/decrees of the Courts below and decreed the suit of Mst.
Bhirawan.

In Haji Muhammad Yagoob v Muhammad Riaz Khan'*® the
main question before a Single Bench of Honourable Peshawar High
Court was that whether a gift in lieu of dower was Hiba-bil-iwad;
whether physical delivery of possession would not be necessary to
complete the gift; and whether any condition attached to the gift would
make it a gift of corpus or usufruct. As per the facts of the case Fateh
Muhammad Khan, grandfather of the petitioners, had transferred the
land in dispute to his daughter-in-law, Mst. Mehboob Sultana (step
mother of the petitioners) through a registered dower deed
(Kabinnama). It was, however, stipulated that she could use the property
for her life or her second marriage, but she had no right to mortgage or
sell it and that the property would devolve upon her male children after
her death. However, the revenue record had shown Mst. Mehboob
Sultana as full owner of the property and that she died issueless. Her
husband had two sons from his second wife. The petitioners brought a
suit asking the Court to set aside the mutation on the basis that a father-
in-law could not give dower to his daughter-in-law; that according to
the deed document, Mst. Mehboob Sultana had limited ownership and
not full ownership; and that the mutations were the result of fraud and
collusion. The Civil Court decreed the suit in favour of the petitioners.
The same was, however, appealed to the first Appellate Court which
was accepted and a revision petition was brought before the High Court.
His Lordship, Mr. Yahya Afridi produced many verses of the Holy
Qur’an regarding the place and importance of dower; highlighted many
ahadith of the Prophet Muhammad (Rasulullah Khdtam un Nabiyyin
Sallallahu ‘alaihi wa ‘ald Alihi wa Ashabihi wa Sallam) regarding
gifting the corpus or interest in property; delved into the formulations of
Muslim jurists about gifting the corpus or interest in property; and
examined leading cases on the subject to conclude that the august
Supreme Court has already ruled that “in cases of Hiba-bil-iwaz [hiba-
bil-iwad] in lieu of dower and/or marriage, physical delivery of
possession would not be necessary so as to complete the gift.”*>® The
Supreme Court had already ruled in Murid Hussain v Ghulam Ahmad®®
that “questions of acceptance of such a gift or proof of delivery of
possession were not relevant.”*®* The Court highlighted another aspect
of a gift given to a bride by stating that “the sanctity attributed to the
said transfer had been held and placed in at a much higher legal pedestal
than a gift made to any other person.”® The Court concluded that the
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transfer to Mst. Mehboob Sultana was valid, binding and lawful and that
“the stipulation of her enjoying such benefits during her life time would
be void”; that “the stipulation of male lineage to inherit, would surely
constitute the clear intention of the donor to pass on complete and
absolute corpus of the disputed property to Mst. Mehboob
Sultana.”®The Court endorsed the decision of the first Appellate Court
and dismissed the revision petition. It can be seen that in the vast
majority of cases the closest family members who would otherwise
inherit in the absence of the gift to the wife try their best to exhaust all
venues and many of them reach even the Apex Court, however, the
High Courts as well as the Supreme Court follow the letter and spirit of
Islamic law in this regard which is favourable to helpless and battered
women.

10. Conclusion

Under Islamic law as well as Pakistani family law wife is
entitled to dower which may be prompt or deferred. Unfortunately,
judicial interpretation is divided on the issue whether a deferred dower
becomes prompt when demanded by the wife or whether it is only given
upon the dissolution of marriage through divorce or death. The current
interpretation of this issue by the august Supreme Court in Sadia Usman
case'®may be removed by the State through an amendment in the
Muslim Family Law Ordinance, 1961 (MFLO). This is the only way to
overrule the decision of the Supreme Court on this issue and bind
husbands towards their obligations. Secondly, maintaining the wife is
the responsibility of the husband under Islamic law as well as Pakistani
law. Courts have given conflicting decisions on the issue when it is
stipulated in a marriage contract that the husband has to pay a certain
amount as damages or penalty or compensation. Once again, the
decision of the Supreme Court in Syed Mukhtar Hussain Shah'®may
easily be overruled by an amendment in the Schedule of the FCA,
1964throughout the country under which Family Courts could be given
jurisdictions to decide issues where a husband stipulates that he will pay
a certain amount of money as penalty or compensation or damages. The
Province of the Punjab has already amended the law where Family
Courts have got jurisdiction in such matters. This means that the above
decision of the Supreme Court is binding in the rest of the country
where Family Courts have no jurisdiction in this issue. This
interpretation is not only against the Injunctions of Islamic law but is
also against the standards of justice, fairness, and equity in addition to
the denial of financial right to battered women. Finally, under Islamic
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law as well as case law a husband can gift the corpus of the property or
the benefits of the same (usufruct) to his wife and that Courts have by
and large accepted such gifts as valid and binding. In the majority of
reported cases where husbands have gifted the properties with
conditions such as ‘till her life’ or ‘for her maintenance’ or ‘the property
to be given to her children upon her death’, the Courts have declared the
gifts accompanied by such stipulations as the gift of the corpus of
property and have ruled such conditions as void and without any legal
effect. Thus, where husbands have given rights in properties to their
wives, Courts have endorsed the same and have given interpretation that
favour women. In the majority of cases discussed above, Courts have
established elaborate principles of Islamic law as per the Hanafi school
and have continuously followed these principles.
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