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Estoppel, being a legal concept, both in Shari‘ah and Conventional
law, is studied in minute detail in these legal regimes. The present work
is, therefore, an attempt to probe into profound details of estoppel in
Islamic and Conventional law at theoretical and operational levels. The
work of classical and contemporary jurists, in both legal systems, is looked
into for the investigation of the issue under discussion. However, in case
of Shari‘ah, the scholastic work of classical fugahd (Jurists of Islamic Law)
is preferred more comparatively to that of contemporary scholars for the
former being more reliable. The concept of estoppel is explicated here at
three levels philosophical, strategic and operational. Findings prove that
estoppel in Shari‘ah has more depth, as all the three levels than conventional
law. Being a social science subject, qualitative research method is used
where the secondary data has been critically analyzed thorough content
analysis technique.
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Introduction

Humans have developed for themselves a set of standards or rules
to live and regulate their lives peacefully. The man with highest degree
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of conduct and etiquette is, therefore, considered a better and law-
abiding citizen. However, a person having a dual face, two-fold tongue
and double standard is seen as uncivil and ill-mannered. In this regard,
the Holy Qur’dn says “And when they meet those who have believed
they say: we believe. And when they are alone with their devils, they
say: surely we are with you; we were but mocking™!. Unlike the person
mentioned above, another one who is straightforward in his dealings and
steadfast with what he says and states, has a distinguished character
and, therefore, symbolized as epitome for human beings by the Holy
Qur’dn in these words; “And thou (standest) on an exalted standard of
character 2. This verse manifestly gives status to good manners, more
specifically in statements.

Taking the above standard in consideration, the basis of every law
is grounded on people’s mindset and reason. Sir Salmond further confirms
this principle by stating: “The idea that in reality law consists of rules in
accordance with reason, and nature has formed the basis of a variety of
natural law theories ranging from classical times to the present day’”.

The requisition of reason is prevention of statements which in itself
are not consistent. It is to say, making someone believes on an assertion
in some regard, and then after the same statement offers a different
statement, is the actual interpretation of double standard. In other words,
the concept of estoppel entirely relies on the above interpretation. Black’s
Law Dictionary offers the same definition of estoppel by stating; “The
Court of Law stops a Litigant who already has given a view expressed
or implied, likewise has given reason to believe, in favour of such
statement and, subsequently, attempts to prove the negative of said
assertion.” The Qdniin-i-Shahddat , as a primary law on evidence in
Pakistan, has the same approach towards the concept of estoppel.’

Being a major concept of the legal spectrum, the estoppel is practiced
(in terms of its prohibition) almost in all countries, including developing
and under developing countries. The possible reason for this practice,
throughout the world, is that estoppel beats the ends of Justice and
wastes precious time of justice dispensers. Such essence of estoppel,
mentioned herein above, as a vital part of conventional, as well as,
Islamic law.

With basis of estoppel discussed in the previous lines, there is,
however, a need to probe into the real mechanism of estoppel,
structured in law, particularly, in Shari‘ah. Through detailed
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examination of the concept, this paper, therefore, has to answer
some questions i.e. Does the concept of estoppel is recognized by
Shari‘ah, if yes, then to what extent? The same questions are
supposed to be probed in conventional law too.

Shari‘ah, being a well-integrated legal mechanism, presents the
concept of estoppel with minute details. There are many verses of the
Holy Qur’an which describe the concept by one way or another. For
instance; “Behold, as for those who come to believe, and then deny the
truth, and again come to believe, and again deny the truth, and thereafter
grow stubborn in their denial of the truth - God will not forgive them, nor
will He guide them in any way.”® Some commentators, while interpreting
this verse, opine that the Jews are addressed herein; notwithstanding,
others say it means an apostate.” Without going into such interpretations,
the verse clearly indicates that A//ah does not like a person who recasts
his articulation over and over. Keeping in view the significance of such
concept, awarded to it by the Holy Qur’an, the renowned classical and
contemporary Muslim Jurists® namely Imam Abi Bakar Muhammad ibn
Abi Sahal Sarakhsi, Imam ‘Alaud-Din Abi Bakr bin Sa‘id al-Kasani,’
Thaman bin ‘Ali bin Mahjan al-Bari Fakhr-ud-Din al Zil’i, Imam ‘Alaud-
Din Abi Hasan Ali bin Khalil al-Tarablasi, Imam Shams-ul-Haq Afghani
and etc. have discussed it, with minute details, in their works.

In the view of some common law scholars, the concept of estoppel
does not have a single origin; owing to the fact that its various kinds have
emerged at different times. While having the same approach Elizabeth
Cooke states “A number of branches or categories of estoppel, with
different origins and inconsistent rules, have been developed over the
years to meet changing human and commercial needs.” Some scholars
see the birth of estoppel as an outcome of “Equitable Doctrine”.!® All
these fact, by one way or another, clarify that estoppel does not have a
settled origin. In addition, it shows that the concept of estoppel has
emerged in the 20th century as the doctrine of equity also has its origin
in the same period. Conventional law, on the other hand, explicates the
concept of estoppel in a maxim; “allegans contraria non est audiendus”,
meaning thereby; “a person alleging contradictory facts should not be
heard”!!. Another relevant legal maxim to the concept is “proesumptio
Jjuris et de jure”’?, which means thereby; “the presumption of fact is not
taken against every party rather than the one with whom litigation is in
process”. The set of rules under estoppel can be traced from another
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maxim too; “Interest reipublicae ut sit finis litium” and “Non potest
adduci exceptio ejus rei cujus petitur dissolutio”."® Estoppel is one of
the most powerful and flexible instruments to be found in any legal
system.'* The illustration of its being powerful is that the court never
takes a right into consideration, which is, either waived off expressly, or
impliedly by a party to such suit.

The present work focuses, predominantly, on the concept of estoppel
from Shari‘ah perspective. The endeavours, made in this paper, may be
beneficial to Islamic states in general and Pakistan in particular. Although,
it may not have much applicability on practical side of law, albeit, being
supported by heavenly law, the rule of evidence might breathe a new life
and some new areas may be discovered too, regarding the concept of
estoppel, for the learners and experts of law. Most people in Pakistan still
believe that law in the country is not purely based on Shari‘ah, even
though sizeable part of law is not in clash with it. The doubts in people’s
minds develop from the fact that the country has for so many decades
remained under the British rulers — the pioneers and founders of English
Law. The concept of estoppel is not an exception to this doubt. The
present work is, indeed, a humble attempt to address these doubts. In
addition, the work may also clarify that how the significant concept was
introduced by classical Muslim Jurists several centuries before the
conventional law. In other words, a comparative approach has been
adopted in the present academic endeavour. The findings can possibly be
used by the courts, legislative bodies, administrative units (while exercising
their judicial powers) and etc. Moreover, it can also be utilized in Jirgahs®,
Punchayat™ and other local system dispensing speedy justices.

Methodology

The methodology of this work, as a whole relies on qualitative
research, which is commonly and rather frequently used in social sciences’
research endeavours. Being a typical type of qualitative research, content
analysis method is adopted for the investigation of the issue. Considerable

“Jirgah is a terminology of Social Sciences, defined by the scholar according to
their own style. However, a comprehensive definition is offered by Ali Wardak. In his
view Jirgah is a Pashtu word that means gathering of few or large number of people
for the decision of an issue and also sometime means consultation...see for further
details...Wardak, Ali. “Jirga-A traditional mechanism of conflict resolution in
Afghanistan.”, (Institute of Afghan Study Center, 2003).

“The word ‘Punchdyat’ is used for the term ‘jirgah’ in some parts of the country
(Pakistan), particularly, in Punjab.
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care has been taken, prior to the use of said technique, for the authenticity
of all cited secondary sources. The available secondary data on the
subject of estoppel, both in Shari‘ah and conventional law, has been
critically analyzed. Moreover, the logic has been used to derive some
points, predominantly, those not found in the secondary data. For the
purpose to keep reliability of findings and results, the endeavour has been
made to make reference to the primary sources of law, such as, statues,
enactments or jurisprudence and etc. The same approach has been adopted
in case of Shari‘ah; where the basic sources, such as, Qur’an, Sunnah,
works of the classical and contemporary Muslim jurists have been referred
to exhaustively. However, the work of classical Muslim jurists is preferred
over that of contemporary Muslim jurists; owing to the fact that the
previous is more reliable in terms of authenticity. In addition, the online
sources like libraries (both online and classical), reputed magazines,
journals (both printed and online), relevant websites, individual books,
Shamilah and etc. are used as sources of secondary data. In fact, after
every citation, the logical arguments have been offered in order to
strengthen the stance taken over an issue. As the present work discusses
the concept of estoppel, both in Shari‘ah and conventional law, therefore,
due care has been taken, to the last possible extent, to remain unbiased
and neutral, particularly, at the time of offering arguments from both
sides.

Literature in Shari‘ah

The classical literature of Shari‘ah shows that fugahd have worked
academically on the concept similar to that of estoppel by one way or
the other. The concepts of Wa'd and Ibra are the typical examples in
this connection. Such work is three-fold; for instance, some have gone
into minute details of the concept, others have discussed the matter
superficially and yet another group has just shed a brief light on its
variant features. Logically, the more an issue is elucidated the more it
becomes broader. The same rule can be applied to the concept of estoppel
in Shari‘ah and, resultantly, we find a wide range of discussion on the
concept in Islamic legal history.'s

Since, estoppel is an important legal concept; therefore, the
classical Muslim jurists have paid a great attention to it in their work. The
endeavours of Imam Al-Razi'¢, Imam al-Baghdadi!’, Imam al-Karabisi's,
Imim Afandi', Imam al-Zarqa®, Imam Sarakhs?*!, Imam al-kasani®,
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Imam al-‘aini*® and etc. can be cited as few of them. Imam Sarakhsi
and Imam Afandi, comparatively to the above jurists, have dedicated a
substantive portion of their scholarly work to similar concepts like that of
estoppel and other related issues therein.

The work of classical Muslim jurists on the concept of estoppel is
so comprehensive in nature that it leaves no room for more details.
Every sentence of their work, therefore, seems to be a quotation on
estoppel. Most of the aspects, related to estoppel by one way or another,
are brought under the umbrella of theoretical frame work, such as,
transformation of statement from trust to ownership or agency?;
inconsistent depositions and etc. In the view of some scholar, the concept
of estoppel is discussed by the classical Muslim jurists at scattered places
of their work and not as a separate discussion.® Imam Sarakhs1’s, for
instance, elucidates the concept of estoppel, thoroughly, in Modarabah,
and Hibah (gift).¢ Imam al-Karabisi’s, an eminent Shafi‘1 jurist, approach
is not different, as both of them have expounded the concept (of estoppel)
with its practical utility. However, the point of distinction between them
is that Imam al-karabisi’s based his discussion on facet of deposition of
evidence and variation in statement only. The former is one aspect of
estoppel while the latter is very much wider in range and, thus, indeed,
fulfils virtually all aspects of estoppel®’. Imam al-Razi, an eminent Muslim
jurist, has roped it (estoppel) with ethical boundaries, by calling the one
who alters the statement astrayed from Right path*® Imam al-Baghdadi
states that such an account cannot be termed as robust statement.?’
Imam al-‘Aini, a Hanafl jurist, asserts that a judge should never decide
on inconsistent statement, owing to the fact that when a witness retracts
again and again from his testimonial, his statement starts lacking
consistency and judgement on such witness is barred by Shari‘ah “3°
Mohammad Amin alias ibni ‘Abidin®' has the same view; by quoting the
same conditions in number of chapters in his book Qurratu ‘Ainil
Akhyar.** The learned Imam Kasani states about the matter in probe,
“... and this (estoppel) is inconsistency, their (those who change their
statements continuously) suit of loss and response will not be heard or
entertained, as Mundqid statement will have no legal effect...”.

Literature in Law

As mentioned earlier, that estoppel is age-old concept and most
probably has emerged with the commencement of courts. It is believed
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that sir Coke, an eminent jurist of the conventional law, has discussed the
concept of estoppel generically in his scholarly work.** Sir Pollock, on
the other hand, elucidates a typical type of estoppel in his work i.e.
estoppel by conduct. He adds that the stance taken which cannot be
altered is termed Estoppel in Pais,*> Lauterpacht has, almost, the same
opinion*® Tiffany?*’, an eminent scholar of conventional law, has discussed
the subject of investigation by adopting anomalous approach. He
differentiates estoppel and dedication®® by offering an example, like,
dedicating estate for public at large and bringing it into personal use, is
not an estoppel, rather entirely a distinct concept.*® In his book, he makes
an effort to cover the entire concept of estoppel by incorporating the
whole chapter to it therein, inaugurating with a general discussion to a
handful detail at the end. Nonetheless, the discussion is limited to property
and its entitlement.*® The issue of estoppel is elucidated, appropriately, by
Herbert with number of examples. He goes on saying, for instance, that
a person gives false statement to make someone to do something and he
does, subsequently, the former will not be permitted by the court to
change what he has already said at any legal forum.*! The concept of
estoppel is wonderfully extended to the international community and
international law by Kaijun Pan in his scholarly work and has, thereby,
clarified much confusion.* However, the present research is very much
focused on the concept of estoppel in domestic law; thus, Kaijun Pan’s
work can be critically analyzed in some other studies. The work of
Lauterpacht, like that of Kaijun Pan, explains the concept in international
law’s perspective. In his view, much importance is given to the concept
of estoppel in international law. Typically, the case between British and
Venezuela, can be cited as examples of such importance.® While searching
estoppel in the legal regimes of Roman Law, International Law, Latin
law, Local Law, Civil Law and etc; the pearls (of estoppel) are seen in
the scattered form. However, it is, predominantly, used in civil law. The
concept of estoppel is also minutely elaborated by Hersch Lauterpacht.
In his view, a person cannot object to force of punishment, when he,
himself initiate the force by committing or omitting the offense - this
phenomenon is known as dialogical estoppel.* However, this research is
not comprehensive in nature as it does not accommodate the concept of
estoppel as a whole; rather it discusses a very minor part of it. Orit Gan,
like other scholars in the field of law, offers a very informative research
endeavour on the concept of promissory estoppel which means; whether
a promise® is legally binding or not?*
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Theoretical Approach to the Concept of Estoppel (A Comparative
Approach in Shari‘ah and Law)

As said in the earlier lines that the concept of estoppel does not
have an undisputed origin; as it has many kinds and each kind has
become a part of legal spectrum at different time. The statement of
Elizabeth Cooke, a renowned scholar of the conventional law, can be
cited, herein, as evidence, “A number of branches or categories of
estoppel, with different origins and inconsistent rules, have been developed
over the years to meet changing human and commercial needs”.*” Some
other scholars describes estoppel’s origin in the 20th century as, in their
view, it is the outcome of “Equitable Doctrine”.*® Due to richness in
terms of types, the concept of estoppel, naturally, does not have a specified
and unanimous definition. Because of his reason, the common law jurists
define it a generic way, a way that covers comprehensively all its species.
Following the same, the Black Law Dictionary define it as “A bar or
impediment raised by the law, which precludes a man from alleging or
from denying a certain fact or state of facts, in consequence of his
previous allegation or denial or conduct or admission, or in consequence
of a final adjudication of the matter in a court of law™¥

The Holy Qur’an conveys a clear discouragement to speakers of
inconsistent statements in many Aydt (verses). For instance, it says,
“And when they meet believers, they say, we believe, and when they
meet (alone) with their Shayatin (evil company) they say, actually we
are with you, we were just mocking.”°

The meaning of above ayah (singular of Aydr) is very clear,
leaving no space of any bayan (interpretation). It decries those who
instead of giving one precise and straightforward statement give two
inverse narrations which in all aspects nullify each other. This double
standard, according to Shari‘ah, degrades a person in both worlds i.e.
here and hereafter. Here, in this world, it leaves him with a bad reputation
and he is added to the category of unreliable and irresponsible individuals
in Islamic law. The two inconsistent statements, obviously, corrupt an
individual and, as a consequence, society at large. On other hand, if the
concept of estoppel is closely studied then it reveals the same situation
where two different expressions are put forward by a person in order to
obtain any illegitimate gains. Almost the same meaning can be derived
from various verses of the Holy Qur’dn, discouraging inconsistent
statements. The fore analysis, therefore, shows that a substantial
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resemblance exists both in the disciplines of Conventional Law and
Shari‘ah on concept of estoppel.’!

The concept of estoppel can be derived from another term Mundfiq
(the hypocrite), frequently used in the Qur’an and Hadith, which thereby
means; a person who never sticks to one position in his assertion rather
changes his statements from time to time. This concept is profoundly
relevant to estoppel by any stretch of explanation. Mohammad al-Amin
al-Shafi‘i, the renown Mufassir (commentator on Qur’dn), makes it
further clear by saying; Munafiq does the same when he (Mundfiq)
admits among Muslims that he has embraced Isldm while with non-
believers he denies the same assertion by claiming that he is a Kdfir
(non-believer).? Qur’dn, as a primary source of Islamic law, devotes a
separate chapter on it. The first few verses can be cited for further
elucidation of the point under discussion

“When the hypocrites come to you, [O Muhammad], they say, “We
testify that you are the Messenger of Allah.” And Allah knows that
you are His Messenger, and Allah testifies that the hypocrites are
liars. They have taken their oaths as a cover, so they averted
[people] from the way of Allah. Indeed, it was evil that they were
doing. That is because they believed, and then they disbelieved; so
their hearts were sealed over, and they do not understand.”>?

An ample resemblance, therefore, can be found between the concept
of Munafiq and estoppel as both are, without any doubt, carrying the
inconsistent statement.>*

The basic philosophy behind deploring such inconsistent statements,
as mentioned above, is to root-out falsehood from Muslim society. For
the same reason, Qur’dn discourages liars in different verses, such as;
“They only invent falsehood who do not believe in the verses of Allah,
and it is those who are the liars”.> There are many other verses which
condemn the liar by one way or another.®® By having a closer look,
Hadith complies within all facets with Qur ’anic verses, declaring the
signs of Mundfig (singular of Munafiqin); the foremost is, he lies when
he speaks; secondly, he never fulfills the promises he makes; and lastly,
if he is trusted he proves to be dishonest.’” The lies are further devalued
in all authentic books of Hadith.*

Conventional law, on the other hand, has entirely a different
philosophy behind the concept of estoppel. A reflective study of the same
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law, according to some jurists, reveals that the stoppage of two uneven
statements is not because it tends an individual or society to falsehood,
rather, it maximizes the time span of court, making the procedure prolonged
and tiresome. However, Henry Morrison Herman, has a different approach
in this regard by stating:

“The reasons why estoppels are allowed, seem to be: First, no man
ought to be allowed to allege anything but the truth for his defense,
and what he has once alleged is presumed to be true, and therefore
he ought not to be permitted to contradict it. ...

Some of the contemporary jurists compare retraction from wa ‘d
with estoppel. As per the principles of Islamic Law, an individual has to
fulfill his promise and should not retract from the same. In this regard
the Holy Qur’an states, “And fulfill the commitment, for the commitment
will be inquired into on the Day of Judgment”.%° Another verse gives the
same importance to the fulfillment of promise.®’ However, according to
Hanafi School a promise cannot be enforced through the court of law.
In view of the Maliki School, a promise can be enforced through the
court of law, primarily, when it is made in a commercial transaction®. At
this very point, retraction from promise can be considered as an estoppel.
In addition, the “Promissory Estoppel” can be the relevant concept here.

The concept of Ibra (exonerate) can also be cited as an example
of estoppel in Islamic law. In the view of scholars it is a unilateral waiver
of right by a party to the contract which is granted out of his benevolence
at his sole discretion.®® Being a unilateral promise, one may easily retract
from it after making it. The classical Muslim jurists have difference of
opinion over this retraction; meaning thereby that some of them consider
it actionable in the court of law while the others not. A closer look,
herein, confirms that this issue is related with the concept of promise in
Islamic law — by one way or another.

The works of Classical fugahd frequently describe two familiar
concepts in their scholarly works i.e. Ruji‘ ‘ani-Shahadah and Ruji*
‘anil-Igrar. Both these concepts are very much similar to the concept
of estoppel, owing to the fact that these two are used in procedural laws
of both legal spectrums. In case of Rujii‘ ‘ani-Shahadah, for instance,
a witness either retracts from his evidence or declares it to be a ‘perjury’.%*
In both circumstances, a person, like estoppel, gives a firm statement in
the court of law in the shape of evidence and, later-on, says inconsistent
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to what he has deposed previously. For example, a party litigating on
estate, money or any other property, calls upon a witness for deposition
in favour of him and, he does; afterwards, he gets induced by adverse-
party, in the same case, with any corrupt inducement. He, therefore,
changes, immediately, his previous statement or simply retracts. Resultantly,
the person having a genuine ownership or having an appropriate legal
right either loses his grip over the law-suit or simply loses it. The second
statement, indeed, makes the first testimony worthless. The scope of
Rujii* is, however, much wider and pervades in all sorts of judicial matters.
As a matter of fact, if an individual is not stopped from making inconsistent
statements, the courts would not be in a position to protect legal rights
of people.

In case of Rujui‘ ‘anil-Igrar, a person after admission or confession
before the court of competent jurisdiction denies the same afterword.®
This approach is also similar to that of estoppel; as the confessor retracts
from his previous statement. This denial, after confession, hence, is not
appreciated for the same reasons mentioned above in the case of estoppel
and Ruju‘ ‘ani-Shahdadah.%

With the previous discussion in mind, it can be easily concluded that
both, conventional law and Shari ‘ah, have the same philosophy regarding
the concept of estoppel. Additionally, the expeditious dispensing of justice
is speciality of courts, established under the umbrella of both legal systems.
This purpose, certainly, without the concept of estoppel would remain
unfulfilled. Moreover, people at large, as a result, may be impacted
negatively, as, delay in justice gives sense of deprivation to the litigants
and to the society at large. It is clear, thus, that Islamic law and
conventional law incorporate estoppel for two major aims i.e. shaving out
the falsehood from the society; and making sure the instant justice for
the aggrieved party.®’

Rules of Estoppel in Shari‘ah and Law:

Generally, Shari‘ah offers a comprehensive theoretical framework
on numerous legal concepts, having great importance for the uplift of
human beings. However, some contemporary legal concepts, principally,
those not discussed by the classical fugaha, can be dealt with through
generic principles of Shari‘ah. The case of estoppel is different in this
regard as its some aspects can be found in the work of classical fugaha
while other aspects are entirely new. Having such a peculiar nature,
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some of its rules, though indirect, can be found in the classical text of
figh. These rules can be mentioned hereinafter:

Legally speaking, it is crucial for all kinds of judicial matters to be
in the jurisdiction of the court trying the case. Territorial jurisdiction, from
among these, is the oldest and essential jurisdictions in Shari‘ah, found
during the reign of Hazrat ‘Umar (R.A.)®. On the same line, it is
imperative in Shari‘ah for estoppel that it should be before the court of
competent jurisdiction® Conventional law, on the other hand, prescribes,
too, the same rule in this regard.” Wakil Bil-Mukhdsamah (the advocate),
being in fiduciary character” and an agent, who represents client before
the court, ought to have the prior Rida (free consent) of his plaintiff in
any form i.e. express declaration or implied action.”? In estoppel such
consent is a pre-requisite for party giving inconsistent statements.
Additionally, aforementioned representation, in the court of law, should be
delegated instead of mere promise or intention.” Owing to this fact the
word Tafwid has been, painstakingly, used to indicate the preceding
endowment of authority in estoppel.’”* The same requirement is mentioned
for estoppel inthe Qanun-i-Shahadat Order, 1984.7°

As a natural requirement, the statements put forward in the court,
having competency in terms of jurisdiction, are supposed to be
Mutanaqidan™ (inconsistent to each other). It is inevitable that both
narrations should demand nullification, by default, of each other in all
aspects; as one being negative and other being positive; or the first being
true and the second one being false. For instance, one statement claims
a thing white and other claims it black. Since, there can be no consolidation
between Mutanaqgidan, therefore, that case falls under estoppel.
Mausii 'tul Fighiyyah al-Kuwaitiyyah adds that second narration is
unacceptable for it has the probability of falsehood and, hence, the court
has to rely on first statement. Furthermore, according to Islamic and
conventional law, as a person is estopped from inconsistent narratives,
concerning him, in the same way, he is estopped from such statement in
regard to other people. For example, a person admits that specific Sil’a
(commodity) belongs to someone than after he alters it by saying they
have agency agreement instead of transferring the ownership.”” An
exception to this rule is discussed by Mausi atul Fighiyyah al
Kuwaitiyyah by stating that the second uneven statement in financial
matters is acceptable if it is followed by oath.”™

According to Shari‘ah, estoppel can be applied to both Shdhid
(witness) and Mudda T (plaintiff). The witness, for instance, after giving
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evidence retracts afterwards, so if it is before the execution, the deposition
becomes worthless and if it is post execution, witness is liable to
compensate accordingly. Plaintiff, on the other hand, faces the same
legal consequences. For example, a person claims something to be his
property and, later on, he says it belong to another, his suit is to be
terminated.” Both conventional law and Shari ‘ah have the same approach
in this connection.

Imam Zaila‘1, a renowned classical Muslim jurist of the Hanfi school,
describes another feature of estoppel. If the retraction, according to him,
in igrar (confession) is found before the judgement, the gddi (judge)
shall not decide the matter relying on such confession. If the situation,
however, is vice-versa i.e. the retraction after judgement, such Ruji’
does not affect the process of adjudication as it has come after the
judicial proceeding.’® However, in Hudiid cases there is an exception to
this rule where retraction is accepted by the court of law, following the
leading maxim of Shari‘ah, ““le—alb 352§ )2 & meaning thereby,
“Hudud are dismissed by suspicions”. Subsequently, the accused does
not get the punishment fixed by such laws, rather a mere punishment is
pronounced by of Qadi. The conventional law, on the other hand, is silent
about such situation. Notwithstanding, some material can be traced from
witness resiling from his deposition, or inconsistency of statements caused
in plaint.

Implementation of Estoppel in Courts (An Approach from Shari‘ah
and Law)

Estoppel is widely exercised in various courts of diverse nature.
The general guideline of Nifadh (implementation), related to the concept,
has been laid both in law Shari‘ah i.e. the litigants/witness are not
allowed to present two inconsistent statements in the court of law. Both
legal systems strongly believe that permission for uneven narratives, may
have grave repercussion on judicial system. The litigants/witness, for
instance, may keep changing their statements continuously in order to get
the desired outcome in litigation, hitting the integrity of court by adding
confusion to the suit and, as a consequent, the litigation may not come
to an end within the appropriate time. Herbert Broom, a renowned scholar
of law, has the same opinion.®!
Contrary to conventional law, the application of estoppel is not
restricted to Mudda i (Plaintiff or Prosecution) in Shari’ah, more or
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less, it pervades in Da ‘wah (plaint), Daf” (defence), Igrdr (admissions,
confessions), facts and evidences etc. So, the scope of estoppel is wider
in Shari‘ah than conventional law and this fact, indeed, put the previous
legal system in a superiority zone. Some of fugaha are, even, of the
view that court may not take the plaint of a plaintiff, claiming big amount
from a person whose [flas (bankruptcy) has been established by the
court as it has the factor of estoppel. Likewise, the same rule is to be
applied to a litigant, witness or admitter — including confessor — speaking
against the facts which he has stated before Qddi.** It can be deduced
from both disciplines that a person confessing something, predominantly,
contrary to the corroborative evidence, shall not be taken into account,
rather the court may rejuvenate the inquiry as per his admission.

Both conventional law and Shari ‘ah require that a Da ‘wah (plaint)
must be very much clear in all facets. The Mahkamah (court) shall not
hear a case, or a law-suit which comprises statements having Tandaqud
(inconsistency) in them, owing to the fact that it revokes the principle of
estoppel. The conventional law has the same approach in this regard.*®
A person claiming for example, ownership of some property, through a
plaint, for which he previously has applied in another plaint to buy or rent,
in this case his second claim will not be entertained because of the rule
of estoppel. Likewise, if a Kafil (guarantor) says that he owes this
amount because of Kafalah, later on the changes it, by saying the
principle has either paid the debt or creditor has remitted it as an Ibra.
After finding such contradiction, the court has to set aside the second
statement by retaining the first one as not Kidhb (false). Estoppel can
also be applied to a person who admits something for someone- legally
he cannot claim, later on, the same thing for himself.** In the view of al-
Zaila‘i, retraction from evidence or admission, after the judgement has
been delivered, may not make any difference to first statement, although,
the second statement shall be estopped due to its inconstancy.®® However,
an odd statement, subsequent to the first, given before the court, cannot
be termed useless. The court, hence, may look into the matter if Tathbig
(consolidation) between such statements is possible. In this regard, Imam
Karabisi states;

“... when one claims something for himself, then he alters his
statement, saying that it is belonging to someone else, there is
possibility of consolidation between two statements without
unevenness, actually, he is authorized to change the ownership to
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other person, he was truthful and change of entitle is to be taken
into consideration.”s¢

The above statement confirms that a gadi is not supposed to apply
the rule of estoppel in each and every case rather he has to see the
peculiar nature, accommodated by a suit. By the same token, when a
Wakil, a lawyer, tells the court that he has cause of action, soon after,
he contends that his client has that cause of action, it can be said that
latter statement is, actually, explication to the former and, thus, rule of
estoppel cannot be applied here. This legal approach is envisaged only
by Shari‘ah and the conventional law, on the other hand, is entirely silent
about it. However, it is pertinent to mention that Islamic law allows
litigants/witnesses’ statements to be acceded to only if amalgamation is
as cited above. On the contrary, there are some cases where Shari‘ah
does not allow a gadi to opt for consolidation. For instance, a person
states that a ‘ayn (commodity) is in the ownership of another person
and, subsequently, he goes to change his statement by calling it his own
property here at this point the concept of consolidation cannot be invoked
as his first statement is tantamount to Igrar.*” In conventional law,
however, his second statement has to be prevailed. The previous lines
show that the concept of estoppel is not supposed to be applied to any
two inconsistent statements rather the judge has to decide its application
according to the nature of the suit which varies from case to case.

The application of estoppel has entirely a different mechanism and
structure in Hudud laws. Here the application of estoppel requires extra
care from the judge, before and after execution. Generally, at both these
levels, the Rujii‘ from Shahadah and Iqrar is acceptable. Unlike the
cases, mentioned earlier, here the second statement has to be preferred
legally, owing to the fact that Hudid punishments are very hard in
nature and, therefore, should be avoided to the last possible extent as per
established principles of Shari‘ah.®® Principally, it should fall under the
territory of estoppel but here the statement given subsequently has value
and affects the judgment in entirety.® Conventional law, contrary to this,
does not differentiate the rule of estoppel in capital and normal punishments
and, therefore, apply the concept in a general mode.

New Findings

As a matter of fact, it is presumed, in the contemporary legal
environment, that conventional law is the sole source that brings out the
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concept of estoppel. This presumption gets further strengthened when
Qanun-i-Shahadat Order, 1984, dedicates three major articles to it.*
Moreover, some jurists of the conventional law have devoted their
exhaustive work to the elaboration of various aspects of the concept.
However, a close scrutiny reveals that the concept of estoppel, in such
legal system, is used in procedural law rather substantive law.

Shari‘ah, on the other hand, indeed, offers a great deal of discussion
over the matter of estoppel, making its application wider. Here, the
concept (of estoppel) is applied both in substantive, as well as, in procedural
law. Both headings can be further divided into subheadings. The following
lines may clarify this fact further with minute details.

Estoppel, like in conventional law, has quite similar implications in
Islamic procedural law. Shari‘ah brings the concept of estoppel; when
one opts for a statement, believes on a specific narration; then contradicts
the same through a subsequent statement.”" For instance, a person files
a plaint on a house, owned and possessed by someone, claiming that he
has bought it from X and subsequently change his narration by claiming
that the same is gifted to him. In this case, his second statement should
not be accepted as there is clear 7Tandqud between his two statements.
In other words, the rule of estoppel has to be applied.”

The concept of estoppel can be found in two familiar concepts of
Islamic procedural law i.e. Ruji‘ ‘anish-Shahddah and Ruji ‘anil Igrar.
For instance, one admits of someone else right then he denies his admission,
estoppel may be invoked, as, it has become the right of other party and,
legally, he cannot tamper with other’s right.”* Majallah offers many
other examples in this regard.” The passage shows that the rule of
estoppel can be actively applied in both these concepts by the court of
law adhering to the due care and other principles of Islamic law.

In Criminal law, more specifically in Hudiid a punishment fixed by
Shari‘ (Law Giver)) himself — if any sort of inconsistency is found in the
statement of accused /witnesses, it shall fall into the precincts of doubts
and, obviously, “cle—alb b w3350 S thereby means: ‘Hudiid gets
terminated by doubts’. This legal maxim is generic in nature and all
seven kinds of Hudiid can be covered thereunder.”> For instance, in
case of Hadd-i-Qadhf S, a person whose parent is attacked with abusive
word, saying he is son of a prostitute, he, firstly, accepts that he is; but
later on, he goes to court of law for the denial of the same. The rule of
estoppel is not applicable here and, thus, his second narrative has no
worth in the court.”
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Similar to above, the estoppel is equally applicable to family affairs.
For example, a person gives Taldg (divorce), afterwards he says that he
was joking, or, he does Nikdh, soon after, he makes a statement that he
was joking the court, in this case, will apply the rule of estoppel. According
to Imam Ibn-e-Nujaim, the second statement, here, has no worth and,
hence, first Taldg or Nikah may be considered as true affirmation.
Additionally, he cites a Hadith for further confirmation of his stance
which is; “Aaly 3l AL da el h5 s (s &5 means
thereby, “three things are there whose earnestness is earnestness and
whose jocularity is earnestness, Nikdh, Taldq and Rujii ‘. Thus, estoppel,
according to Shari‘ah, can be applied by the court owing to the fact that
family law is, principally, concerned with family matters which are very
sensitive in nature. Every word, therefore, said in this regard should be
taken care of.®® This example shows amply that estoppel, according to
Islamic law, is extended to substantive law too. The conventional law, on
the other hand, actually circumscribes the premises of estoppel to
Evidence.”

Limitations

The current study is very limited in terms of its scope as it, mainly,
deals with the concept of estoppel, prevailing in conventional law and
Shari‘ah. However, the concept is discussed more in the latter legal
system compared to the previous one. Moreover, the concept of estoppel,
though, exists in other legal systems of the world i.e. French Law, Roman
Law, etc. Nevertheless, the present work does not accommodate such
other legal systems’ discussion regarding the concept of estoppel.
Moreover, in case of Shari‘ah, the work of classical fugahda is cited
more compared to the work of contemporary Muslim jurists. This approach
is intentionally adopted to keep reliability of sources.

Conclusion

Estoppel is one of the most important concepts, prevailing in the
procedural law of common law, as well as, available in Shari‘ah with
slight difference in term of structure and mechanism. The concept, of
course, stops those who are playing with Judicature, giving inconsistent
statements there in and, thus, wasting precious time of the courts. While
doing so, they delay the dispensation of justice; which is a form of
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injustice itself. Primarily, estoppel is a rule, exhaustively used in the
conventional procedural law and, thus, it is considered (by some
conventional law’s expert) the sole source of estoppel. This assumption
is correct if looked from the legal historical background of the term.
However, this assumption may possibly be incorrect as Shari‘ah, from
the very beginning, discusses the concepts similar to that of estoppel in
various legal matters though indirectly. Qur ’an and Hadith, for instance,
offer clear instructions where the believers are strictly guided to avoid
inconsistent statements — a phenomenon similar to that of estoppel though
indirectly Moreover, the Ruji‘ ‘anil-Iqgrar and Rujii‘ ‘anish-Shahddah,
for instance, are the legal matters which are closely related to the concept
of estoppel by one way or another. Both these concepts are minutely
discussed by the classical Muslim fugaha in their tremendous research
endeavours. However, the concept of estoppel, in Islamic law, is not
restricted to these two concepts rather it accommodates number of
issue. Some of the modern-day Muslim jurists, for instance, compare
retraction from wa ‘d with estoppel. According to the Holy Qur’dn, a
believer has to fulfill his promise and should not retract from the same
by any means. The Muslim jurists, however, have difference of opinion
whether a promise can be enforced through the court of law or not. As
per the legal stand of the Hanafi School, a promise cannot be enforced
through the court of law by any stretch of explanation. The Maliki
School, contrary to this, opines that a promise can be enforced through
the court of law, first and foremost, when it is made in a commercial
transaction. Retraction from promise, at this very point, can be considered
a similar concept to that of estoppel in common law. In addition, the
‘Promissory Estoppel’, prevailing in conventional law, can be the relevant
concept here. The concept of /brd (exonerate), on the other hand, can
also be cited as an example of estoppel in Islamic law. As per the
principles of Islamic commercial law, an individual can waive his right
unilaterally. Being a unilateral promise, he can easily retract from it after
making it. The classical Muslim jurists have difference of opinion over
this retraction; meaning thereby that some of them consider it actionable
in the court of law while the others not.

On the same way, similar concepts, like that of estoppel, can be
found in Figh-ul-Mu ‘amalat al Maliyah (Islamic commercial law) as
previously discussed. For instance, a person files a plaint on a house,
owned and possessed by someone, claiming that he has bought it from
A and, subsequently, changes his narration by claiming that the same is
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gifted to him. In this case, his second statement should not be accepted
as there is clear Tandqud between his two statements. This example,
and likely many others, show that the concept similar to that of estoppel,
in Islamic law, is not only used in the law of evidence rather it is used
in many other legal issues which arise at procedural level. Conventional
law, contrary to this, utilizes the concept, solely, in matters related to
evidence and a witness. At this level, Shari‘ah accommodates rules
(similar to that of estoppel) in a very wide way compared to conventional
law. In addition, after a closer look one finds that conventional law has
evolved the concept of estoppel for procedural law only; leaving no
space for its application in the substantive law. Shari‘ah, on the other
hand, uses the concept of estoppel both in substantive and procedural
law. For instance, a person gives Taldq (divorces), afterwards he says
that he was joking, or, he does Nikdh, soon after, he makes a statement
that he has joked the court, in this case, will apply the rule similar to that
of estoppel. Imam Ibn-e-Nujaim, a renowned Muslim jurist, has the same
opinion regarding the issue. Here, in this case, the nature of the case is
substantive rather procedural. At this particular point, the difference
between Shari‘ah and conventional law (in terms of estoppel) arises.
Moreover, conventional law introduces the concept of estoppel to save
time of the court and it has no concern with the moral character of
litigants/witnesses. Shari‘ah, contrary to this, has multi-dimensional
objectives from the concept (of estoppel) i.e. building of moral character,
saving time of the court, immediate decision of the court, removing
confusion from the judge’s mind and etc. This fact, indeed, paves a way
for the superiority of Shari‘ah, particularly, on conventional law and,
generally, on other prevailing legal systems.
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his behalf or behest.”... Henry Campbell Black, Black'’s Law Dictionary, (St. Paul
Minn., West Publishing Company, 1979), 5th Edition, p. 563.

The original text flows as:

o (Gl Gy E) 1o 5y il ) ) e S A AT (S 1 e
A alih 4 a8l 5 (o )6 ) el For further details please see ...Muhamad bin
faramarz bin ‘ali alshahir bamala - aw manlaan ‘aw almawlaa — khasru, Durar
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74.

75.

76.

71.

78.

79.

80.

81.

82.
83.

84.

85.

86.

87.

alhukkam sharh gharar al-ahkam, (Halb, dar-ull-Thya alkutub al-‘arabiah), vol.
II, p. 282.
‘Ali Haydar khawajah Amin Afandi, Durar alhukkam fi sharh Majalah al-ahkam,
(Beirut, Darul-Jayl, 1991), 1st Edition, vol. III, p. 493. For example, in another
book, Imam Shafi‘l says that agency agreement cannot be conditioned on some
future happening. For instance, “You are my agent to sell a slave for a condition
when the end of the month approaches” Imam Abt Hanifa and Ahmad believe
such contract is all right...See for further details Mohammed bin Abdullah bin Abi
Bakr al Hathithi, al-Sardafi al-Rimi, Jamal al-Din, Alma ‘ani albadi ‘ah fi ma ‘rifat
ikhtilaf Ahl-e- al-shar‘itah, (Beirut, dar-ul kutub al-‘ilmiah, 1999), 1st Edition,
vol. II, p. 16.
The orlglnal text of Mausii atul thhtul Kuwamyya flows as under:
Ghiadl e e el s hycaaly el B he ool liailidl) o= &5 o
u),_&,ug\,_u,‘d;,A\,d_s,x\HduleLas‘ u\,&\u@\g}‘ﬁm
Sl s B At G 3 50 Gl 1A LSy 4R L e JoSll O 58
oyl el Sl ey esd e Tea, W sl s ada 2l Wl
RS
Nafeer A. Malik, The Qanun-e-Shahadat Order, 1984, (Lahore, Four star
Publishers, 2015), p. 1021.
Ministry of Awqaaf and Islamic affairs (State of Kuwait), Mausii atul Fighiyyatul
Kuwaitiyya, (Kuwait, Darul Salasil, 1984-2006), 2nd Edition, vol. XIV, p. 43.
Ibid
According to the Hanbali school of thought, the second statement is not acceptable
even with oath. (Mausii’atul Fightul Kuwaitiyya, Bab Ma yartafi’u Bihi al-
Tanaqud, vol. XX, p. 291.
Mohammad bin Ibrahim bin Abdullah al-toujiri, Mausii 'atul Fightul Islamiyya,
(Riyadh, Baitul Afkar al-Duwaliyya, 2009), 1st Edition, vol. V, p. 246.
The original text goes as:
“ L OBl adIEEYe (L aivle LATR5 543) |7 | see for further details
Usman bin Ali bin Mahjan Fakhr’ud-Din al-Zail’i, Tabyin ul Haqdaiq Sharh
Kanzul Dagaiq, (Cairo, Al-Matb’a al-kubra al-amiriyya, 1895), 1st Edition, vol.
IV, p. 243
Herbert Broom, Selection of Legal Maxims, p. 343.
Mohammad Amin bin ‘Amar ‘Abdul ‘Aziz ‘Abidin al-Dimashqi, Raddul-Muhtar
‘Ala Durrul Mukhtar, (Beirut,dar-ul fikar, 2nd Edition 1992), vol. V. p. 544.
Henry Morrison Herman, Commentaries on the law of Estoppel and Res-
Judicata, New York, Mills Building, 1886, 2nd Edition, pp. 13-14.
Ministry of Awqaaf and Islamic affairs (State of Kuwait), Mausii atul Fighiyyatul
Kuwaitiyya, (Kuwait, Darul Salasil, 1984-2006), 2nd Edition, vol. XIV, p. 43.
Usman bin Ali bin Mahjan Fakhr’ud-Din al-Zail’i, Tabyin ul Haqaiq Sharh
Kanzul Daqgaiq, (Cairo, Al-Matba’a al-kubra al-amiriyya, 1895), 1st Edition, vol.
IV, p. 243.
The original text flows as:

4 g ay adllia Kooy ala S eola i ual Vil o col 13 a5 U agin 3l
ot VAl Lo Ji e pa 84l Gl i e 0 Gusead) G gl S
AN oy AV eal 13 Gl < e g ea ) Muisu;kﬁd_u}ud.\_ms
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88.

89.

90.

91.

92.

93.

94.

95.

96.

97.

A e Al pa o 1IN B Al Y A She Jdy of e ja iy Vs ad el Ll ol
S e e S A T L e 1ol Ay Jma ) a i e jaEia T4
Ba—ay 248, As’ad bin Mohammad bin Hossain al-Nisaburi al-Karabisi, A/-Furiig,
(Kuwait, Ministry of Awqaaf and Islamic affairs, 1982), 1st Edition, vol. II, p.
172.

See for further details of the issue As’ad bin Mohammad bin al Hussain al-
Nisabiri al Karabisi, 4/-Firig, (Kuwait, Wizaratul Auwqaf wal- Shu’otnul
Islamiyyah, 1st 1981), vol. II, p. 171.

The Original text of Hadith-cum- Islamic Legal maxim is as under:

flgp—ailb ki o a7 Abdur-Rahman bin Saleh al-Abdul-Latif, Al-Qawa 'ed
wal-Pawabip al-Fighiyya al-Mutdammina Lil-Taisir, (Saudi Arabia, ‘imadatatul-
Bahsul‘ilmi bil-Jami’ah Islamiyya, 2003), 1st Edition, vol. II, p. 672.

Usman bin Ali bin Mahjan Fakhr’ud-Din al-Zaili, Tubyin ul Haqaig Sharh Kanzul
Dagdiq, (Cairo, Al-Matba’a al-kubra al-amiriyya, 1895), 1st Edition, vol. IV, p.
243.

Article 114: When one person has, by his declaration, act or omission, intentionally

caused or permitted another persons to believe a thing to be true and to act upon
such belief, neither he nor his representative shall be allowed, in any suit or
proceeding between himself and such person or his representative, to deny the
truth of that thing. Article 115 deals with estoppel of immovable property
whereas the following article discusses the matter relating Movable Property.
See: Article 114, 115 and 116 Qanoon-e-Shahadat Order, 1984.

Henry Morrison Herman, Commentaries on the law of Estoppel and Res-
Judicata, 2nd Edition, p. 6.

The original text flows as:

L3 of agd (ol slans (38 a al il o)l Ll el s dony sl Dlaanm (3 doa )
o) il LY aaleil) sdn Joity ¥ (maalilld (L gSlay 5p g4 in Lgiiadiy Lgat g LT3
(s2a38)5—a ... Burhan-ud-din bin Mahmood bin Ahmad bin Abdul-Aziz bin
Umar, AI-Muhip-ul-Burhani, (Beirut, Darul-Kutub al-‘ilmiyyah, 2004), 1st
Edition, vol. VIII, p. 493,

Original text is:

o 8 i€l LS IS gl a5 Y Jai b G o (a8 e
8 i a4V tae gy Jiy at o)) 5 8) e s ... See for further details. ..
Abdullah bin Ahmad bin Mohammad bin Qudama al-Hanbali, A/-Kafi, (Beirut,
Darul-Kutub al-‘ilmiyyah, 1994), 1st Edition, vol. 1V, p. 309.

Original text can be cited as:

OsSB AT a8 Y ooty O el AL 5285 5B o)) 58 A a8 Jsdday 1al 580 5
i_a8 ) el—... See for further details...Ali Haider Khwaja Amin Afandi,
Durar-ul-Hukkam fi sharh Majallatil Ahkam, 1st Edition, vol. IV, p. 120.
Abdur-Rahman bin Saleh al-Abdul-Latif, Al-Qawa ed wal-Dawabip al-Fighiyya
al-Mut’ammina Lil-Taisir, (Saudi Arabia, ‘imadatatul-Bahsul ‘ilmi bil-Jami’ah
Islamiyya, 2003), 1st Edition, vol. II, p. 672.

Qadhf means a person blames and attacks another with intolerable offensive
words which harms him in his reputation, for example, A calls B “son of
prostitute”, now B has a cause of action to make him take back his words or
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98.

99.

100.

prove that he really is so. In case, he could not satisfy the court, there shall be
Hadd-e-Qadhf on him.

Mohammad bin Ahmad bin abi-Sahl al-Sarakhsi, al-Mabsiip, Beirut, Darul Ma’rifa,
1993, vol. IV, p. 124.

Original text flows as:

R B PR SV JENTMEY | U (YWY B e W A - WU < S
Gally (o L& s Gedh a5 3 s BA% sy It has been said in original text
that for Taldq it is not important that a person is really willing to do so, rather,
a person gives Talag and he is not serious still it occurs. Thus it can be deduced
that a person gives Taldqg than after he states that he was mocking. His second
statement is nothing but useless... Zain-ud-Din bin Ibrahim bin Mohammad alias
Ibn Nujaim, A/ Bahr-ur-Raig, (Darul Kutub al-Islami, no date available), 2nd
Edition, vol. III, p. 263.

John Cartwright, Protecting Legitimate Expectations and Estoppel in English
Law, Report to XVIIth International Congress of Comparative Law, July 2006,
P. IV.



